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COMMUNITY PLANNING GROUP/STAFF'S/PLANNING COMMISSION

Project Manager must compIeEe the following information for the Council docket:
CASE NO. 1193

STAFF’'S
Please indicate recomm_endation for each action. ie: resolution/ ordinance

City Council adoption of the ordinance amending the Land Development Code and the City's Local Coastal Program related to
the city's Affordable Housing Density Bonus Regulations (Chapter 12, Article 6, Division 7; Chapter 14, Article 1, Division 3;
and Chapter 14, Article 3, Division 7).

City Council adoption of the resolution to certify the Supplement to Environmental impact Report No. §6-0333 (Project 63422)
and adopt the Findings and Statement of Overriding Considerations. :

PLANNING COMMISSION (list names of Cammissioners voting yea or nay)

YEAS: 5 (Chair Schultz, Vice-Chair Garcia, Griswold, Ontai, & Nasiund)
NAYS: _ 0
ABSTAINING: 0

TO: Recommend approval of the proposed amendments related to affordable housing density bonus with the following
recommendations:

° Investigate the relationship between parking needs and affordable housing to determine if the parking standards should
be reduced. - '

°  Look at the'relationship between the locations of projects using density bonus and transit to see if there can be a further
reduction in parking requirements.

°  Attempt to simplify the way the regulations are written to make them more user friendly.

°  Track the use of the density bonus provisions to learn where it is being used, the deviations requested, and how existing
zoning patterns in areas of the city may be affecting its use.

°  Consider allowing applicants that satisfy the affordable housing component of the reguiations to request the
incentive(s) provided in the regulations while forgoing the increase in density.

®  Remove the option of the in-lieu fee in the Inclusionary Housing Ordinance.

COMMUNITY PLANNING GROUP (choose one)

LIST NAME OF GROUP:

No officially recognized community planning group for this area.

Community Planning Group has been notified of this project and has not submitted a recommendation.
Community Planning Group has been notified of this project and has not taken a position.

R Community Planning Group has recommended approval of this project.

Community Planning Group has recommended denial of this project.

This is a matter of City-wide effect. The following community group(s) has taken a position on the item:

In favor:

Opposed: Community Planners Committee (CPC) — (minutes of February 22, 2005)
The Commiittee recommended the regulations be written to implement only the state requirements and
did not supportive the city-ifiitiated amendments.

By _& MM"‘”

Project Man@r ~ Dhan Joyce Senior Planner
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Office of
The City Attorney
City of San Diego
MEMORANDUM

(619) 236-6220

DATE: February 23, 2007
TO: Honorable Mayor and City Council
FROM: City Attorney

SUBJECT:  City Council Docket Item 335 for February 27, 2007. Proposed Alternative
State Mandated Density Bonus Ordinance

On February 27, 2007, the City Council will consider Item 335, a proposal to amend the Land

Development Code to address changes in California affordable housing density bonus laws. See

California Government Code Section 65915 — 65918. This Item was continued from the January
30, 2007 City Council meeting [Item 331; Amendments Related to Affordable Density Bonus].

Consistent with our Memorandum of February 20, 2007, we remain of the opinion that a
continuance is warranted for a full and complete analysis of the important issues raised by
~Councilmember Donna Frye’s Memorandum of February 20, 2007.

In light of these issues and other concerns recently identified, the City Attorney proposes an
alternative Ordinance that more closely models State Density Bonus Law [Government Code
Sections 65915-65918] should the City Council deny the requested continuance and feel
compelled to take action on February 27th. The alternative Ordinance is enclosed herein with
this Memorandum. Also enclosed herein is additional written guidance provided originally to
the County Counsel’s Association of California relative to the recently enacted State Density
Bonus Laws.

MICHAEL J. AGUIRRE, City Attorney

o /ﬁ’%/xﬂ /@W

Karen Heumann
Assistant City Attorney



. Honorable Mayor and City Council
February 23, 2007
Page 2
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Attachment: Alternative State Mandated Density Bonus Qrdinance (O-2007-40); and,

A Public Agency Guide to California Density Bonus Law by Barbara E. Kautz,
Adapted from a Presentation for the County Counsels’ Association of California
(Fall 2005).

cc: Jim Waring, Deputy Chief, Land Use and Economic Development
Bill Anderson, Director, City Planning and Community Investment
Elizabeth Maland, City Clerk
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ORDINANCE NUMBER O- ___(NEW SERIES)

DATE OF FINAL PASSAGE _

AN ORDINANCE OF THE COUNCIL OF THE CITY OF SAN

DIEGO AMENDING CHAPTER 14, ARTICLE 3, DIVISION 7,

SECTIONS 143.0710, 143.0715, 143.0720, 143.0725, 143.0730,

143.0740, AND 143.0750, AND AMENDING CHAPTER 14,

ARTICLE 1, DIVISION 3, BY AMENDING

SECTION 141.0310(b), ALL RELATING TO THE

AFFORDABLE HOUSING DENSITY BONUS REGULATIONS.

WHEREAS, the City of San Diego [City] is required by Section 65915 of the California

Government Code [State Density Bonus Law] to provide a developer with a density bonus and
other incentives for the production of affordable and senior housing units or the donation of land

within a propos?d.development if the developer meets certain requirements [Density Bonus
Régulations]; a;d

WHEREAS, the City desires to provide incentives to provide lnélusionary Housing on;
site; and |

WHEREAS_, the City Council. adopted D.en'sity Bonus Regulations Citywide on
December 9, 1997 by O-18451; and |

WHEREAS, the City Council proposed amendments to its Density Bonus Regulations on

June 21, 1999, by O-18654, subject to the approval of the California Costal Commission for the

areas of the City within the Coastal Overlay Zoﬁe; and

" WHEREAS, on November 13, 2000, the California Coastal Commission failed to
approve the J un6121, 1999, amendments for the areas of the City within the Coastal Overlay

Zone, resulting in two different-sets of Density Bonus Regulations, one effective outside of the
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Coastal Qverlay Zone (O-18654) and one effective inside the Coastal Overlay Zone (O-18451);

-and

WHEREAS, the City’s Density Bonus Regulations are inconsistent with recent

amendments to the state Density Bonus Law; and

WHEREAS, the City desires to update its Density Bonus Regulations to ensure

.conformance with the State D_erisit-y Bonus Lav@r both inside and outside of the Coastal Overlay

' Zone: NOW, THEREFORE,

BE IT ORDAINED, by the Council of the City.of San Diego, as follows:

Section 1. That Chapter 14, Article 3, Division 7, is amended by amending Sections

143.0710, 143.0715, 143.0720, 143.0725, 143.0730, 143.0740, and 143.0750 to read as follows:

§ 143.0710

Article 3: Supplemental Housing Development Regulations
Division 7: Affoi‘dable Housing Density Bonus Régulations
Purpose of Affordable Housing Density Bonus Regulations

The purpose of these regulations is to provide opportunities for increased residential density

to developers who guarantee that a portion of their housing development will be available to

moderate income, low income, very low-income, or senior households. The term housing
development as used herein has .the same meaning as defined in Section 65915(j) of the
California Government Code. The City’s Density Bonus Regulations are intended to
maternially assist the housing industry in providing adeq.uate and affordable housing for all
economic segments of the community and to provide a balance of housing opportunities for
m&derate income, low income, very low-income, and senior households throughout the City. It

is intended that the affordable housing dens;izy-bonus and any additional housing development
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§ 143.0715

. §143.0720

incentives be available for use in all housing developments as provided herein and as allowed
by applicable law, and using criteria and standards provided in the Progress Guide and

General Plan, as defined by the San Diego Housing Commission; that requests be processed

~ by the City of San Diego, and that they be implemented by the President and Chief Executive

Officer of the San Diego Housing Commission. It is also intended that the City’s Density
Bonus Regulations implement the provisions of Califormia Government Code Sections 65915

through 65918. d
When Affordable Housing Density Bonus Regulations Apply

This division applies to any housing development entirely situated on land zoned for five or
more pre-density bonus dwelling units where an applicant proposes density on said land

beyond that permitted by the applicable zone ih exchange for either of the following as set

~ forth in this division:

(a) A portion of the total dwelling units in the housing development being reserved for
moderate, low, or very low-income households or for senior citizens through a written

agreement with the San Diego Housing Commission; or

(b)  The donation of land, as provided herein and pursuant to Government Code Sections

65915 through 65918.

Density Bonus in Exchange for Affordable Housing Units

(a) A housing development may qualify for a density bonus and incentives as described in
this division, for any housing development as provided for herein and as aliowed by
applicable law, for which a written agreement, and a deed of trust securing the

agreement, is entered into by the applican: and the President and Chief Executive

-PAGE 3 OF 19-



000742 . Alternat S
: emative State Mandated Density Bonus Ordinance
.O\fﬁcer of the San Diego Housing Commission. The written agreement and deed of
trust in favor of the San Diego Housing Commission are to be recorded iﬁ the Ofﬁ'c‘e
of the Recorder of tﬁe County of San Diego as an encumbrance against the housing

-development.

(b) The density bonus units authorized by this division shall be exempt from the

Inclusionary Housing Regulations set forth in Charter 14, Article 2, Division 13.

(c) A rental unit density bonus agreement shall utilize the following qualifying criteria

consistent with the procedures established by the San Diego Housing Commission;

(1)  Housing for Senior Citizens — The development consists of housing for senior
citizens or qualifying residents as defined under C.alriform'a Civil Code Sections
51.3 and 51.12, where at least 35 dwelling units are provided; or a mobilehome
park that limits residency based on age requirements for housing for older

persons pursuant to California Civil Code § 798.76 or 799.5.
(2) Affordable housing units —

(A)  Lowincome — At least 10 percent of the pre;—density bonus units in the
development shall be affordable, including an allowance for utilities, to
low income households at a rent that does not exceed 30 percent of 60
percent of area median income, as adjusted for assumed household size;

or

(B)  Very low income ~ At least 5 percent of the pre-density bonus units in the
development shall be affordable, including an allowance for utilities, to

very low income households at a rent that does not exceed 30 percent of
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‘50 percent of the _aréa median mcome, as adjusted for assumed

household size. _

(C)  The affordabl_é units shall be designed ilnits, be comparable in bedroom

mix and amenities to the market-rate units in the housingfdévelopment,

~ and be dispersed throughout the housing developmenz.

-

The dwelling units shall remain available and affordable for a period of at least

30 years or longer as may be required by other laws.

(d) A for-sale unit density bonus agreement shall utilize the following qualifying criteria

consistent with the procedures established by the San Diege Housing Commission:

(1)

@

(3)

For-sale unit density bonus shall onl}-f be available to common interest
development, as defined by California Civil'Code § 1_351,* where at least 10
percent of the pre-density bonus units in the development shall be initially sold
and affordable to moderate income households at a price that is affordable to
families earning 110 percent of the area median income as adjusted or assumed
household size, as determined by the San DiegorHousing Commission, and

where all of the dwelling units are offered to the public for purchase.

Prior to, or concurrent with, the sale of each density bonus affordable unit, the
applicant shall require the buyer to execute and deliver a promissory note in
favor of the San Diego Housing Commission so that the repayment of any

initial subsidy is ensured.

Each for-sale unit shall be occupied by the initial owner at all times until the

resale of the unit.
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4) Upon the first resale of a unit the seller shall comply with all conditions
regarding the sale of a unit, as applied by the San Diego Housing Commission,

-and as set forth in California Govemrﬁent_ Code section 65915(c)(2).

(5) The affordable units shall be desi gnated units, be comparable in bedroom mix
and amenities to the market-rate units in the development, and be dispersed

throughout the development.

L

(o) The density bonus units shall have recorded against them a Declaration of Covenants,

Conditions and Restrictions in favor of the San Diego Housing Commission that shall
enjoy first lien position and shall be secured by a deed of trust that may be recorded

against the project or unit, as applicable, prior to construction or permanent financing.

(H) Provisions shall be made by the San Diego Housing Commission for certification of
eligible tenants and purchasers, annual certiﬁcation of property owner compliance,
payment of a monitoring fee to the San Diego Housing Commission, as adjusted from
time to time, for monitoring of affordable unit requirements, and any other terms that
the San Diego Housihg Commission determines are needed to ’implement the

provisions and intent of this division and State law.

Density Bonus Provisions

A housing development entirely situated on land zoned for five or more pre-density bonus

dwelling units for which-an applicant is seeking a density bonus is subject to the following:

(a) For senior citizen housing meeting the criteria of Section 143.0720(c)(1), the density

bonus shall be 20 percent.
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For housing development that includes affordable housing, pursuant to the

* Inclusionary Housing Regulations i Chapter 14, Article 2, Division 13, and that

ﬁffordable housing-is located 6nsiie, that housing development shall be éntitled toa
dénsit}; bonus, equal to the number of affoArdabrle units provided onsite, up to a
maximum of 10 percent of the pre-density Sonus units. The increased density shall be
in addition to any other increase in density allowed in this division, up to a maximum

combined density increase of 35 percent.

For housing devélopment meeting the critena for low income in Section
143.10720(c)(2)(A), the density bonus shall be calculated as set forth in Table 143-
07A. The increased density shall be in addition to any other increase in density
allowed in this division, up to a maximum combined density increase of 35 percent.
For housing deveIOpm;znz‘ meeting the sarﬁe criteri'a within the Centre City Planned
District, the bonus shall apply fo the maximum allowable floor area ratio applicable to

the housing development consistent with Section 151.0309(e).

For housing development meeting the criteria for very low income in Section

143.0720(c)(2)(B), the density bonus shall be calculated as set forth in Table 143-07B.

The increased density shall be in addition to any other increase in density allowed in

. this division, up to a maximum combined:density increase of 35 percent. For housing

(e)

development meeting the same criteria within the Centre City Planned District, the
bonus shall apply to the maximum allowable floor area ratio applicable to the housing |

development consistent with Section 151.0309(e).

For housing development meeting the criteria for moderate income in Section

143.0720(d), the density bonus shall be-calculated as set forth in Table 143-07C. The
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ey

- (g)

(h)

§ 143.0730

increased density shall be in addition to any other increase in density allowed in this
division; up to a maximum combined density increase of 35 percent. For housing

development meeting the same criteria within the Centre City Planned District, the

- bonus shall apialy to the maximum allowable floor area ratio applicable to the housing

development consistent with Section 151.0309(e).

If the premises are located in two or more zones, the number of dwelling units

@i,

‘permitted in the housing development 1s the sum of the dwelling units per_lﬁitted in

each of the zones. Within the housing development, the permitted number of dwelling

units may be distributed without regard to the zone boundaries.

Where the housing development consists of two or more speciﬁéally identified parcels,
whether contiguous or noncontiguous, the maximum number of dwelling units

permitted on each parcel is calculated based on the area of that parcel.

Where the housing development consists of two or more noncontiguous parcels lying
within two or more community plming areas, the dwelling units reserved at levels
affordable by moderaté income, low income or very low income households shall be”
distributed among community planning areas iﬁ the same proportion as the total

number of dwelling units constructed within the housing development.
Density Bonus in Exchange for Donation of Land .

An applicant for tentative map, parcel map, or housing development-permit, may
donate and transfer land to the City for development with affordable housing units, in
exchange for a density bonus, in accordance with California Government Code

Section 65915, provided the land to be transferred meets all of the following criteria:
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The applicant donates and transfers the land nd later than the date of épproval
of the ﬁnél_subdivisio_n map, p‘aréel. map, Qr residential development
app.]ication; | |

The developable acreage and zoning classification of the land being transferred
are sufficient to permit construction of units affordabie to very low income
households in an amount not less than 10 percent of the number qf residential_

units of the proposed development;

The transferred land is at least one acre in size or of sufficient size to permit

development of at least 40 units;
The transferred land has the appropriate general plan designation;

The transferred land is appropriately zoned for development as affordable
housing;
The transferred land is or will be served by adequate public facilities and

infrastructure;

The transferred land has appropriate zoning and dev'elopment standards to

make the development of the affordable units feasible.

No later than the date of approval of the final subdivision map, parcel map, or

of the residential development, the transferred land has all of the permits and

- approvals, other than building permits, necessary for the development of the

very low income housing units on the transferred land, except that the City
may subject the proposed development to subsequent design review to the

extent authorized by subdivision (i) of Section 65584.3 of the California
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(a)

(1)

)

(k)
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Government Code if the design is not reviewed by the City prior to the time of

transfer;

The land to be transferred is within the bouhdary of the proposed developr-nent‘
or, if the City agrees, within one-quarter mile of the boundary of the proposed

development,

The transferred land and the affordable ﬁnits shall be subject to a d;aed :
restriction ensuring continued affordability of the units consistent with
paragraphs (1) and (2) of subdivision (c) of Section 65915 of the California
vaemment Code, which shall be recorded oﬁ the pr-operty at the timé of

dedication_; and,

The land shall be transferred to the City or to a housing developer appfoved by
the City. The City may require the applicant to identify and transfer the land to

the developer.

Housing Development Incentives for Affordable Housing Density Bonus Projects

The City shall determine whether to grant an incentive requestéd by an applicant, to the

extent allowed by State law and as set forth in this Section.

(D

An incentive means any of the foliowing:

(A)

(B)

A deviation to a development regulation.

Approval of a mixed use development in conjunction with the housing project
if the commercial, office, or industrial uses will reduce the cost of the housing

development; and if the commercial, office, or industrial uses are compatible
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with the housing project and the existing or planning development in the area

where the proposed housing project will be located,;

| (C)  Any other regulatory incentive proposed By the applicant, other than a waiver

(2)

)

Q)

from a required permit, which results in identifiable, financially sufficient; and

actual cost reductions.

Pursuant to the California Density Bonus Law, Government Code Section 65915(k),
the grénting of an incentive shall not be interpreted, in and of itself, to require a
general plan amendment, local coastal plan amenament, zoning change, or other
discretionary approval. Since this provision is d_eclarato.ry of existing law, the City
will process the request for a densrity bonus and the request for the corresponding |
incentive(s) through the same mechanism provided as part of any other discretionary
approvals required in conjunction with the subject housing development. The City
retains full discretion to approve or deny the housing development for rea.sons

unrelated to the density bonus or incentives.

Nothing in this division shall be construed to require the City or any of its related legal
entities, including the San Diego Housing Commussion, to provide a direct financial
incentive, including theprovision of land, or the waiver of fees or dedication

requirements.

An applicant seeking a density bonus may submit a proposal to the City for specific
incentive(s) as identified in 143.0740(b), and may request a meeting with the City,
where the housing development meets the requirements of Sections 143.0720(c) or (d).

In order to qualify for incentive(s), the applicant shall sufficiently demonstrate to the
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satisfaction of the City that the requested incentive(s) result in identifiable, financially
sufficient and actual cost reductions, The City shall determine whether to grant any

incentives. If the City determines that incentive(s) shall not be granted, the City shall

b

make a written finding based upon substantial evidence, of either of the following:

(A)  The incentive is not required in order to provide for affordable housing costs,
as defined in California Health and Safety Code sections 50052.5, or for rents
for the targeted units to be set as speciﬁéd in California Government Code

Section 65915(c); or,

(E) The incentive would have a specific adverse impact, as defined ‘in Califorma
" Government Code Section 65589.5(d)(2), upon health and safety' or the |
_physical environment or on an-y real property that is listed in the California

Register of Historical Resources and for \i}hich there is no feasible method to

satisfactorily mitigate or avoid ihe spectfic adverse impact without rendering

the development unaffordable to low- and moderate- income households.

Any housing development eligible for an incentive within the Coastal Overlay Zone

and any housing development within the area identified on Map C-380 shall be subject

1o the regulations of Chapter 13, Article 2, Division 5, Coastal Height Limit Overlay

Zone in accordance with the ‘certified Local Coastal Program. Nothing herein shall be
construed to supersede or in any way alter or lessen the effect or applicaﬁon of the
California Coastal Act (Division 20 (commencing with Section 30000) of the Public

Resources Code.
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(b) The following incentives are available consistent with Table 143-07A, Table 143-07B and

Table 143-07C:
' () One incentive for development that includes any of the following:
(A)  Atleast 10 percent of the total units for low income households;
(B) At least 5 percent of the total units for very low income households; or

(C)  Atleast 10 percent of the total units for moderate income households in

common interest development. -
(2) Two incentives for development that i_ncludes any of the following:
(A) At least 20 percent of the total units fof low income households;
(B) At least 10 percent of the total unit for very low income household‘s; or

(C)  Atleast 20 percent of the total units for moderate income households in

common interest development.
(3) Three incentives for development that includes any of the following:
(A)  Atleast 30 percent of the total units f(.)r low income househoids;
(B)  Atleast 15 percent of the total units f-or very low income households; or

(C)  Atleast 30 percent of the total units for moderate income households in

common interest development.

Low Income Density Bonus Table 143-07A

Percent Low Income | Percent, Number of
Units Density Bonus Incentives
10 20 1

11 21.5 1

12 23 1
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13 24.5 1
14 26 1
15 27.5 1
16 29 1
17 30.5 1
18 32 1 a2
19 ' 335 |1
20-29 35 2
=30 35 3

Very Low Income Density Bonus Table 143-07B

Percent Very Percent Number of
Low Income Units Density Bonus Incentives
5 | 20 1

6 22.5 1

7 ' 25 1.

8 27.5 1

9 30 1

10 . 32.5 2

11-14 35 2

=15. 35 3

Moderate Income Density Bonus Table 143-07C

Percent Moderate Percent Number of
Income Units Density Bonus Incentives
10 20 i
11 21 1
12 22 1
113 23 1
14 24 1
15 25 1
16 26 1
17 27 1
18 28 1
19 29 1
20 30 2
21 31 2
22 32 2
23 33 ]2
24 34 2
25-29 _ 34 2
=30 : 35 3
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©)

(d)

Child Care Center: Housing development that meets the criteria in 143.0720 and includes a
child care center as defined in Section 141.0606(a)(2) as part of, or adjacent to, such

development shall be entitled to an additional density bonus or incentive provided that:

(1), Thechild care center remains in operation for the greater of 30 years, or the period of

time established by Section 143.0720(c)(3);

(2) The percentage of children from low, very low, or moderate income housecholds
attending the child care center is equal to or greater than the percentage of those same

households required in the housing development;
(3) The additional density bonus or incentive required is either:

(A)  Anadditional density bonus in an amount equal to the amount of square feetin
the child care center up to a maximum combined density increase of 35

percent; or

(B)  An additional incentive that contributes significantly to the economic

feasibility of the construction of the child care center; and

4) The City finds, based upon substantial evidence, that the cofnmunity 1s inadequately

served by child care centers.

Parking: In addition to any other incentive, and upon the request of an applicant that proposes
a housing development méetihg the criteria of Sections 143.0720(c) or (d) the City shall apply

the following vehicular parking ratio, inclusive of handicapped and guest parking;:
(1) Zero to one bedroom: one onsite parking space

(2) Two to three bedrooms: two onsite parking spaces
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(3) | Four and more bedrooms: two and one-quarter parking spaces
(4} Reductions to the parking-ratios shall be granted as follows:

i) Housing development that is at least partially within a transif area as described
in Chapter 13, Article 2, Division 10 (Transit Area Overlay Zone) or that is
subject to Chapter 13, Article 2, Division 11 (Urban Village' QOverlay Zone),
shall r.eceive a 0.25 space per dwelling unit reduction in the parking ratib for

the entire development.

(i1) Housing development that includes dwelling units limited to occupancy by very
low income households shall receive a 0.25 space reduction in the parking ratio
for each dwelling unit that is limited to occupancy by a very low income

household.

(iiiy  Housing development that includes dwelling units limited to occupancy by very
low income households, and is at lease partially within transit area, shail
receive a 0.50 space reduction in the parking ratio for each dwelling unit that 1s

limited to occupancy by a verj low income household.

(5) For purposes of this division, a housing development may provide onsite parking
through tandem parking or uncovered parking, but not through on-street parking or

parking within a required front yard setback.

§ 143.0750  Housing Development in the Coastal Overiay Zone

(a) - Housing development within the Coastal Overlay Zone that proposes to use the

regulations of this division shall be subject to the applicable certified land use plan and
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implementing ordinances, including a Coastal Development Permit (Chapter12,

Article 6, Division 7), as described in Chapter 13, Article 2, Division 4.

~ Section 2. That Chapter 14, Article 1, Division 3, is amended by amending Section 141.0310, to read

as follows:

§ 143.0310

Housing for Senior Citizens

Housing for Senior Citizens may be permitted with a Conditional Use Permit decided in
accordance with Process Three in the zones indicated with a “C” in the Use Regulations

Tables in chapter 13, Article 1 (Base Zones) subject to the following regulations.
(a) [no change].

(b) Housing for Senior Citizens may be permutted a density bonus as provided in Chapter

14, Article 3, Division 7 (Affordable Housing Density Bonus Regulations).
(c) through (e} [no change].

Section 3. That a full reading of this ordinance is dispensed with prior to its final passage,

a written or printed copy having been available to the City Council and the public a day prior to its

final passage.

Section 4. That this ordinance shall take effect and be in force on the thirtieth day from

and after its final passage, except that the provisions of this ordinance applicable inside the Coastal

O{fer]ay Zone, which are subject to California Coastal Commission jurisdiction as a City of San

Diego Local Coastal Program amendment, shall not take effect until the date the California Coastal

-Commission unconditionally certifies those provisions as a local coastal program amendment.
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Alternative State Mandated Density Bonus Ordinance
Section 5. City departments may not issue permits outside the Coastal Overlay Zone for
housing development that is inconsistent with this ordinance unless complete applications for the

permits were submitted to the City prior to the date of adoption oﬁthi_sj.ordinance.
APPROVED: MICHAEL J. AGUIRRE, City Attorney

e Kuonsen

- Karen Heumann
Assistant City Attorney

By

SMT:kat:pev

01/08/07

01/22/07/COR.COPY;

01/30/07 COR.COPY 1

02/23/07 Altemative State Mandated Density Bonus
Or.Dept:City Attorney

0-2007-40

MMS#3273

-PAGE 18 OF 19-



(O-2007-40)
‘ Alternative State Mandated Density Bonus Ordinance
000757
I hereby certify that the foregoing Ordinance was passed by the Council of the City of San Diego, at
this meeting of ' .

.. ELIZABETH S. MALAND

City Clerk
By
Deputy City Clerk
Approved: -
(date) JERRY SANDERS, Mayor
Vetoed: : :
(date) JERRY SANDERS, Mayor
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STRIKEOUT ORDINANCE

OLD LANGUAGE: StruelOut
NEW LANGUAGE: Underlined

§143.0710

: . (O-2007-40)
Alternative State Mandated Density Bonus Ordinance

ORDINANCE NUMBER O- (NEW SERIES)

ADOPTED ON

AN ORDINANCE OF THE COUNCIL OF THE CITY OF SAN
DIEGO AMENDING CHAPTER 14, ARTICLE 3, DIVISION 7,
SECTIONS 143.0710, 143.0715, 143.0720, 143.0725, 143.0730,
143.0740, AND 143.0750, AND AMENDING CHAPTER 14,
ARTICLE 1, DIVISION 3, BY AMENDING

SECTION 141.0310(b), ALL RELATING TO THE
AFFORDABLE HOUSING DENSITY BONUS REGULATIONS.

Article 3: Supplemental Housing Development Regulations
Division 7: Affordable Housing Density Bonus Regulations

Purpose of Affordable Housing Density Bonus Regulations

The purpose of these regulations is to provide opportunities for increased-

residential densities density to developers who guarantee that a portion of their

residential-housing development will be available to moderate income, low

income, very low-income, or senior households. The term housing development as

used herein has the same meaning as defined in Section 65915(j) of the California

Government Code. The resulations-City’s Density Bonus Regulations are

intended to materially assist the housing industry in providing adequate and

affordable shekeshousing for all economic segments of the community and fo

provide a balance of housing opportunities for moderate income, low income, very

low-income, and senior households throughout the City. It is intended that the
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§143.0715

affordable housing density bonus and any additional housing development
incentive be available for use in all residential housing developments as provided

herein and as allowed by applicable law, and using criteria and standards provided

in the Progress Guide and General Plan, as defined by the San Diego Housing

Commission: that requests be processed by the Citv of San Diego. and that they

be implemented by the President and Chief Executive Officer of the San Diego

Housing Commission. It 1s also intended that thetheseresslations City’s Density

Bonus Regulations implement the provisions of California Government Code

Sections 65915 through 65918.
When Affordable Housing Density Bonus Regulations AppliesApply
(&)  This division applies to any residential-housing development efentirely

situated on land zoned for five or more pre-density bonus dwelling units

where an applicant proposes density on said land beyond that permitted by

the applicable zone in exchange for either of the following as set forth in

this division:
@ aA portion of the total dwelling units in the housing development being
reserved for moderate, low, or very low-income households or for senior

citizens erguatified residents through a written agreement with the San

Diego Housing Commission:, or
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(b)

The donation of land. as provided herein and pursuant to Government

Code Sections 65915 through 65918.

§143.0720  Afferdable Housins Density-BonusAzreement-Density Bonus in Exchange

for Affordable Housing Units

(a)

(b)

Anapplieant-A housing development may qualify for shall-be-entittedto-a

density bonus and incentives as described in this division, for any

residential iousing development as provided for herein and as allowed by

applicable law, for which ar written agreement, and a deed of trust

securing the asreement. is entered into by the applicant and the President

and Chief Executive Officer of the San Diego Housing Commission.-us

providedin-Section143-0720(b)- The written agreement and deed of trust

in favor of the San Diego Housing Commission are to be recorded in the

Office of the Recorder of the Countv of San Diego as an encumbrance

against the housine development,

The density bonus units authorized by this division shall be exempt from

the Inclusionary Housing Revulations set forth in Chapter 14. Article 2,

Division 13.
The A rental density bonus agreement shall include-the-folowme

provistons:utilize the following gualifyving criteria consistent with the

procedures established by the San Diego Housing Commission:

{1} Housing fox_‘ Semior Ciiizens - The development consists of housing

for senior citizens or.gualifving residents as defined under

California Civil Code Section 51.3 and 51.12. where at least 35
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dwelline units are provided: or a mobilehome park that limits

residency based on age requirements for housine for older persons

pursuant to California Civil Code Section 798.76 or 799.5.

{(2) Affordable housing units -

(A)

(B)

Low Income — At least 20 10 percent of the pre-density
bonus units in the development wil-shall be affordable,
including an allowance for utilities, to low income
households at a rent that does not exceed 30 percent of 60
percent of area median income, as adjusted for assumed
household size; or

Very Low Income - At least 40 5 percent of the pre-densiry

bonus units in the development wil shall be affordable,
including an allowance for utilities, to very low-income .

households at a rent that does not exceed 30 percent of 50

percent of the area median income, as adjusted for assumed

household size. e

(C)

Califormia Civil Code Section 513

The affordable units shall be desionated units. be

%

comparable in bedroom mix and amenities to the market-

rate units in the housing deveiopment, and be dispersed

throughout the housing development.
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(3) The dwelling units shall remain available and affordable for a

period of at least 30 vears or longer as mav be required by other

laws.

& (d) W&h—;esiaeet—te A “for sale” density bonus agreement housinsaffordability

shall

CodeSectron- utilize the following qﬁalifving criteria consistent with the

procedures established by the San Diego Housing Commission:

(1) For-sale density bonus shall onlv be available to common interest

development. as defined bv California Civil Code Section 1351,

where at least 10 percent of the pre-densitv bonius units in the

development shall be initiallv sold and affordable to moderate

income households at a price that is affordable to families earning

110 percent of the area median income as adjusted or assumed

household size. as determined by the San Diego Housing

Commission, and where all of the dwelling units are offered to the

public for purchase.
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{(2) Prior to. or concurrent with. the sale of each densitv bonus

affordable unit, the applicant shall require the buver to execute and

deliver a promissorv note in favor of the San Diego Housing

Commission so that the repayment of anv initial subsidv mav be

ensured.

(3 Each for-sale unit shall be occupied by the initial owner at all times

until the resale of the unit.

(4) Upon the first resale of a unit the seller shall comply with all

conditions regarding the sale of a unit, as applied bv the San Diego

Housine Commission. and as set forth in California Government

Code Section 65915(cX(2).

£5 (5) The affordable units shall be designated units which-are-be
comparable in bedroom mix and amenities to the market-rate units
in the development, and are be dispersed throughout the

development.
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(e)

The densitv bonus units shall have recorded against them a Declaration of

At

Covenants, Conditions-and Resirictions in favor of the San Dieosp Housing

Commission that shall enjov first lien position and shall be secured bv a

deed of trust that mayv be recorded against the project or unit, as

applicable. prior to_construction or permanent financing.

Provision shall be made by the San Dieso Housing Commission for

~ certification of eligible tenants and purchasers, annual certification of

property owner compliance, and payment of a monitoring fee; to the San

Diego Housing Commission, as adjusted from time to time, for monitoring

of affordable unit requirements, and any other terms that the San Diggo

Housing Commission determines are needed to implement the provisions

and intent of this division and State law.

§143.073025 Density Bonus Provisions

{(a)

A residential housing development propesal-entirely situated on land zoned for

five or more pre-density bonus dwelling units for which an applicant is seeking a

requesting-an-affordable housing density bonus is subject to the following:

For senior citizen housing meeting the criteria of Section 143.0720( e 1),

the densihr; bbnus shall be 20 percent.

{b) For housing development that includes affordable housing. pursuant to the

Inclusionary Housing Regulations in Chapter 14, Article 2. Division 13,
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(c)

and that affordable housing is Jocated onsite. that housing development

shall be entitled to a density bonus. egual to the number of affordable units

provided onsite, up to a maximum of 10 percent of the pre-densiry bonus

units. The increased densify shall be in addition to any other increase in

densitv allowed in this division. up to a maximum combined density

increase of 35 percent.

(d)

For housine development meeting the criteria for low income 1n Section

143.0720(c) ) {A). the densit bonus shall be calculated as set forth in

Table 143-07A. The increased densitv shall be in addition to any other

increase in density allowed in this division. up to a maximum combined

density increase of 35 percent. For housing developmen: meetine the same

criteria within the Centre City Planned District. the bonus shall apply to

the maximum allowable floor area ratio applicable to the housing

development consistent with Section 151.0310(e).

For housing development meeting the criteria for verv low income in

(e

Section 143.0720(c)(2)(B). the density bonus shall be calculaied as set

forth in Table 143-07B. The increased density shall be in addition 1o any

" other increase in density allowed in this division. up to a maximum

combined densirv increase of 35 percent. For housing development

meeting the same criteria within the Centre City Planned District, the

bonus shall apply to the maximum allowable floor area ratio applicable to

the housing development consistent with Section 151.0309(e).

For housing development meeting the criteria for moderate income in

Section 143.0720(d). the densiny bonus shall be calcula_ted as set forth in
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g bil

Table 143-07C. The increased density shall be in addition to anv other

increase in density allowed in this division. up to a maximumn combined

densiny increase of 35 percent. For housing development meeting the same

criteria within the Centre City Planned District. the bonus shall apply to

the maximum allowable floor area ratic applicable to the development

consistent With Section 151.0309(e).

If the premises ws-are located in two or more zones, the number of

dwelling units permitted in the housing development is the sum of the
dwelling units permitted in each of the zones. Within the housing
development, the permitted number of dwelling units may be distributed

without regard to the zone boundaries.

£ (2} Where the housing development consists of two or more specifically

e

identified parcels, whether contiguous or noncontiguous, the maximum

number of dwelling units permitted on each parcel preperty-is calculated

based on the area of that parcel. property—Withinthe-development—ifany

Where the housing development consists of two or more noncontiguous

parcels lying within two or more community planning areas, the dwelling

units reserved at levels affordable by moderate income, low income or
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very low income households shall be distributed among community
planning areas in the same proportion as the total number of dwelling units

constructed within the housing development.

§143.0730 Densitv Bonus in Exchange for Donation of Land

An applicant for tentative map. parcel map. or housing development permit. may

donate and transfer land to the Citv for development with affordable housine

units. in exchange for a densitv bonus. in accordance with California Government

Code Section 65915, provided the land to be transferred meets all of the following

criteria:

{a) The applicant donates and transfers the land no later than the date of

approval of the final subdivision map. parcel map. or residential

development application:

(b) The developable acreage and zoning classification of the land being

transferred are sufficient to permit construction of units affordable to very

low income households in an amount not less than 10 percent of the

number of residential units of the proposed development:

(<) The transferred land is at least one acre in size or of sufficient size to

permit development of at least 40 units:

(d) The transferred land has the appropriate seneral Dlaﬁ designation:

{e) The transferred land is anpropriatelif zoned er development as affordable

housing: '

{f) The transferred land is or will be served by adequate public facilities and

infrasiructure;
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(g) The transferred land has appropriate zoning and development standards to

make the development of the affordable units feasible.

(h) No later than the date of approval of the final subdivision map. parcel

map, or of the residential de\.felopment. the transferred land has all of the

permits and approvals. other than buildine permits. necessary for the

development of the verv low income housing units on the transferred land,

except that the Citv mav subiect the proposed development 1o subsegquent

desion review to the extent authorized by subdivision (1) of Section

65584.3 of the California Government Code if the design is not reviewed .

bv the City prior to the time of transfer;

(1) The land to be transferred is within the boundary of the proposed

development or_ if the City aprees. within one-guarter mile of the

boundary of the proposed development:

{1 The transferred land and the affordable units shall be subject to a deed

restriction ensuring continued affordability of the units consistent with

paracraphs (1) and (2} of subdivision {¢) of Section 63915 of the

California Government Code. which shall be recorded on the property at

the time of dedication: and,

(k) __ The land shall be transferred to the City or to a housing developer

approved by the City, The City mav reguire the applicant to identify and

. _transfer.the land to the developer.
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§143.0740  Additienal-Housing Development Incentives for Affordable Housing Density
Bonus Projects -

@l . . . . > - : :,

The City ey shall determine whether to graht an develepment incentive

requested by an applicant, to the extent aliowed by State law and as set

forth in this Section. ineaddition-te-the 25-percent-density-bonus—The

ZORE pufq“flﬁt te See{iﬁﬁ l 4 % ”‘73"”

() An incentive means anv of the foliowing:

(A) A deviation to a development regulation;

(B) Approval of a mixed use development in conjunction with

the housing project if the commercial, office. or industrial

uses will reduce the cost of the housinge development: and if

the commercial, office, or industrial uses are compatible

with the housing project and the existiﬁg or planned
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development in the area where the proposed housing

project will be located:

{C) Anvy other regulatorv incentive proposed by the applicant,

other than a waiver from a required permit, which results in

identifiable, financiallv sufficient, and actual cost

reductions.

Pursuant to the California Densitv Bonus Law. Government Code Section

65915(k). the grantine of an incentive shall not be interpreted. in and of

itself. to require a seneral plan amendment. local coastal plan amendment,

zoning change. or other discretionary approval. Since this provision is

declaratorv of existine law, the City will process the request for a densitv

bonus and the request for the corresponding incentive(s) through the same

mechanism provided as part of anv other discretionarv approvals reguired

in conjunction with the subject housing development. The City retains full

discretion to approve or deny the housine development for reasons

s

unrelated to the density bonus or incentives.

Nothing in this division shall be construed to require the City or anv of its

(4)

related legal entities. including the San Diego Housing' Commission. to

provide a direct financial incentive. including the provision of land. or the

waiver of fees or dedication requirements.

An applicant seeking a density bonus mav submit a proposal to the City

for specific incentive(s) as identified in 143.0740(b). and mav request a

meeting with the City, where the housing development meets the
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requirements of Sections 143.0720(c) or (d). In order to qualifv for |

incentive(s). the applicant shall sufficiently demonstrate to the satisfaction

of the City that the requested incentive(s) result in identifiable, financialiy

sufficient and actual cost reductions. The City shall determine whether to

grant anv incentives, If the Citv determines that incentive(s) shall not be

granted. the City shall make a written finding based upon substantial

evidence. of either of the following:

(A) The incentive is not reauired in order to provide for affordable..

housing costs. as defined in California Health and Safetv Code

seciions 50052.5. or for rents for the targctgd units to be set as

specified in California Government Code Section 65915{c): or.

(B) The incentive would have a specific adverse impact. as defined in

California Government Code Section 65589.5(d)(2). upon health

and safety or the phvsical environment or on anv real property that

is listed in the California Reeister of Historical Resources-and for

which there is no feasibie method to satisfactorilv mitigate or avoid

the specific adverse impact without rendering the development

unaffordable to low- and moederate- income households.

Anv housing development eligible for an incentive within the Coastal

Overlav Zone and anvy housing development within the area identified on

Map C-380 shall be subject to the regulations of Chanter 13, Article 2,

Division 5. Coastal Height Limit Overlav Zone in accordance with the

certified Local Coastal Pro,gram. Nothing .herein'. shall be construed to
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supersede or in any way alter or lessen the effect or application of the

California Coastal Act (Division 20 (commencing with Section 30000) of

the Public Resources Code.

{b) The following incentives are available consistent with Table 143-07A. Table 143-

07B and Table 143-07C:

(1 One incentive for development that includes anv of the following:

(A) At Jeast 10 perccﬁt of the total units for low income households:

(B) At least 5 percent of the total units for iferv low income

households: or

() At least 10 percent of the total units for moderate income

households in common interest development.

(2) Two incentives for development that includes anv of the following:

{A) At least 20 percent of the total units for low income households:

(B) At least 10 percent of the total unit for very low income

households: or

(C) At least 20 percent of the total units for moderate income

households in common interest development.

3) Three incentives for development that includes anv of the following:

(A) At least 30 percent of the total units for low income households:

(B) At least 13 percent of the total units for verv low income

households: or
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(C) At least 30 percent of the total units for moderate income

households in common interest development.

Low Income Density Bonus Table 143-07A

Percent Low Income | Percent Number of
Units Density Bonus Incentives
10 20 1

11 21.5 1

12 23 1

13 24.5 1

14 26 1

15 27.5 1

16 29 1

17 30.5 1

18 32 1

19 33.5 1

20-29 35 2

=30 35 3

Very Low Income Density Bonus Table 143-07B

Percent Very Percent Number of
Low Income Units Density Bonus Incentives
5 20 1

6 22.5 1

7 25 1

8 27.5 1

9 30 1

10 32.5 2

11-14 35 2

=15 35 3

Moderate Income Density Bonus Table 143-07C

Percent Moderate Percent Number of
dncome Units Density Bonus Incentives
10 ' 20 1

11 21 1

12 22 1

13 23 1

14 24 1

15 25 i
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(c)

16 26 1
17 27 1
18 28 1
19 29 1
20 30 2
21 31 2
22 32 2
23 33 2
24 34 2.
25-29 34 2
=30 35 3

Child Care Center: Housing afevelopmenr that meets thé criteria in 143.0720 and

includes a child care center as defined in Section 141.0606(a)(2) as part of. or

adjacent to. such development shall be entitled to an additional density bonus or

incentive provided that:

(1) The child care center remains in operation for the greater of 30 vears. or

the period of time established by Section 143.0720(c){3):

(2} The percentage of children from low, verv low, or moderate income

households attending the child care center is equal to or ereater than the

percentage of those same households required in the housing development.

{3) The additional density bonus or incentive required is either:

- (A)

An additional densirv bonus in an amount egual to the amount of

(B)

square feet in the child care cenier up to a maximum combined

densitv increase of 33 percent: or

An additional incentive that contributes significantly to the

economic feasibility of the construction of the child care center:

and
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(d)

(4)

The City finds. based upon substantial evidence. that the community is

inadequately served by child care centers.

Parking: In addition to anv other incentive, and upon the request of an applicant

that proposes a housing development meeting the criteria of Sections 143.0720(¢c)

ot {d) the Citv shall apply the following vehicular parking ratic. inclusive of

handicapped and cuest parking:

(1) Zero to one bedroom: one onsite parking space

(2) Two to three bedrooms: two onsite parking spaces

(3) Four and more bedrooms: two and one-guarter parking spaces
4 Reductions to the parking ratios shall be granted as follows:

(i) Housing developmem that is at least partially within a transit area
as described in Chapter 13. Article 2. Division 10 (Transit Area
Overlay Zone) or that is subject to Chapter 13, Article 2. Division
11 (Urban Village Overlay Zone). shall receive a (.25 space per
dwelling unit reduction in the parking ratio for the entire
development. -

(ii) Housing development that includes dwelling units limited to

(iii)

occupancy by verv low income households shall receive a 0.25

space reduction in the parkine ratio for each dwelling unit that is

limited to occupancy by a verv low income household.

Housing development that includes dwelling units limited to

occupancy by very low income households. and is at lease partiallv
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within fransit area. shall receive a 0.50 space reduction in the

parkine ratio for each dwelling unir that is limited to occupancy by

a very low income household.

{5 For purposes of this division. a housing development may provide onsite

parking through tandem parking or uncovered parking. but not through on-

-street parking or parking within a required front yard setback.

§143.0750  Housing Development in the Coastal Overlay Zone

(a) Housing development within the Coastal Overlav Zone that proposes to

use the regulations of this division shall be subject to the applicable

certified land use plan and implementing ordinances. including a Coastal

Development Permit (Chapter 12. Article 6. Divisien 7). as descnibed in

Chapter 13, Article 2. Division 4.

§141.0310  Housing for Senior Citizens

Housing for sentor-ettizens-Senior Citizens may be permitted with a Conditional

Use Permit decided in accordance with Process Three in the zones indicated with

a “C” in the Use Regulations Tables in Chapter 13, Article 1 (Base Zones) subject

to the following regulations.
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(a) [No change in text.]
- (b) Housing for senioreitizens-Senior Citizens may be permitted an-affordable
kousine a density bonus and-an-additional- developmentineentive as

provided in Chapter 14, Article 3, Division 7 (Affofdable Housing Density

Bonus Regulations). =

(c) through (e) [no change].

SMT:als:pev

{(11/08/07

01/22/07 COR.COPY

01/30/07 COR.COPY .1

02/23/07 Alternative Density Bonus Ordinance
Or.Dept:DSD

0-2007-40

MMS#3273
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The State's density bonus law (Government Code section 63915 - 65918) was significantly
modified in 2004 by SB1818 (effective January 1, 2005). It can be considered.a voluntary
inclusionary housing ordinance, providing large incentives to developers who include small
amounts of affordable housing in their projects. The bill requires cities and counties to grant
developers both density bonuses of 20 to 35 percent, depending on the amount and type of
affordable housing provided, and "concessions"—exceptions from normally applicable zoning
and other development standards. Section 65915 was amended -again in 2005 (SB 435, Chapter
496). While SB 435 clarified some issues, what has resulted is poorly drafted and confusing
*legislation that" has raised substantial public concerns while resulting in little additional
affordable housing to date, although the jury is still out on the ultimate impact of the bill.

A. Background of the Legislation

The State's density bonus law formerly provided a 25 percent increase in density in exchange for
10 to 20 percent affordable housing. Anecdotal reports indicated that few developers took
advantage of the legislation because of the relatively high percentage of affordable housing
required to receive a bonus,

In 2004, a coalition of housing advocates and the California Association of Realtors (CAR)
achieved the passage of SB1818, which made significant changes in the law. The changes
reduced the proportion of affordable units needed to obtain a density bonus, increased the
maximum bonus from 25 to 35 percent, required local governments to grant additional
concessions, and added a bonus for land donation. Of interest is that the Building Industry
Association {BIA), whose membership includes the major developers in the state, did not play a
major role in drafting the legislation.

Although the stated purpose of the changes was to increase the amount of affordable housing in
the state, the two advocacy groups had additional interests. The issue of greatest concern to
nonprofit housing developers was local parking standards, which they considered excessive for
affordable housing and which have a significant effect on the economics of an affordable project.
CAR's interest may have derived in part from a desire to force local governments to give more
incentives when they imposed local inclusionary housing requirements. The December 27, 2004,
edition of the California Real Estate Journal stated that:

"In effect, Section 65915 grafts the density bonus and additional incentives onto the local
inclusionary zoning requirement. Accordingly, developers that want to build in
jurisdictions with local inclusionary zoning should consider taking advantage of the
benefits of Section 65915 as a means to mitigate the economic burden imposed by
‘inclusionary zoning." - |

However, ambiguous language in the bill and competing Assembly and Senate floor analyses for
SB 435 make it unclear whether developers of inclusionary housing are in fact entitled to a
density bonus! .

990051\\319622.1_2.6.2006



00078

Regardless of the statute's ambiguity and complexity, all cities and counties must adopt an
ordinance specifying how they will comply with the legislation.’ -The law is applicable to charter
cities.

B. Basic Provisions

Density bonuses may be given for affordable housing, senior housing (whether or not
affordable), donations of land for affordable housing, condominium conversions that inciude
affordable housing, and child care facilities. In addition to den51ty bonuses, applicants who
provide affordable housing qualify for various zonmg concessions and for reduced parking
standards.

1.  Projects Eligible for Density Bonuses

Density bonuses are available to five categories of residential projects:

a. Affordable Housing. Housing developments that create at least five dwelling units or
- unimproved lots” are eligible for density bonuses if either:

¢ Five percent of the units are affordable to very low income households earning 50
percent of median or less;* or

e Ten percent are affordable to lower income households eamning 80 percent of
median or less;’ or

4

¢ Ten percent are affordable to moderate income households eamning 120 percent of
median or less, but only if the project is a common interest development® where all
of the units, including the moderate-income units, are available for sale to the public.’

These required percentages of affordable housing apply only to the project without any
density bonus, not the entire project. For instance, assume that a 100-unit project is
entitled to a 20 percent density bonus, giving a total of 120 units. To qualify for the 20
percent bonus, the project need only provide:

! Government Code section 65915(a). All further references are to the Government Code unless otherwise indicated.
In addition, all references are to the statute as amended by SB435, Chapter 496, Stawutes of 2005 (effecnve January
1,2006.)
* Section 65918.
? Section 65915(g)(5) (which states that the bonuses apply to housing developments consisting of five or more
dwelling units); Section 65915(j) {(defining "housing development" as including residential units, subdivisions,
conversion of commercial buildings to residences, and rehabilitation of apartments that creates additional dwelling
units). The definitions are poorly written and could be interpreted to allow a density bonus for an existing affordable
development. However, Section 65915(b)(1) states that a bonus is available when an applicable "agrees to
construct” a housing development, implying that the bill does not apply to existing developments.
* Section 65915(b)(1)(B) (referring to Health & Safety Code § 50105 for definition of very low income households;
see also 25 CCR § 6926). Incomnie levels for all categories are adjusted by household size and published annually for
each county by the California Department of Housing and Community Development. See 25 CCR § 6932..
* Section 65915(b)(1)(A) (referring to Health & Safery Code § 50079.5 for definition of lower income households;
sce also 25 CCR § 6928),

¢ As defined by Civil Code § 1351..
7 Section 65915(b)(1XD) (referring to Health & Safety Code § 50093 for definition of moderate income households;
see also 25 CCR § 6930),
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¢ 5 very low income units (5% of 100); or

+ 10 lower income units (10% of 100).

Continued Affordabilitv. To be eligible for a density bonus, the affordable units must

be sold or rented at affordable prices or rents and must remain affordable for a specified
period.

All very low income and lower income units must remain affordable for 30 years
(unless a subsidy program requires a longer period of affordability).® Housing costs for
very low income units cannot exceed 30 percent of 50 percent of median income. In other
words, if median income equals $80,000 per year, the houschold's housing expenses
theoretically cannot exceed $12,000 per year (30% x (50% of $80,000) = 30% x $40,000
= $12,000). (Note, however, that the California Housing and Community Development
Department (HCD) publishes income limits by household size that may vary significantly
from actual calculations of median income.) For lower income units, rents cannot exceed
30 percent of 60 percent of median income, while housing costs in owner-occupied lower
income units cannot exceed 30 percent of 70 percent of median income.”

Moderate income ownership units must initially be sold to moderate income buyers at
an affordable price (generally based on housing costs equal to 35 percent of 110 percent
of median income).'® At-resale, the local government can either enforce an equity-sharing
agreement (involving sale of the home at fair market value and sharing of the profits with
the city)-or enforce another law regarding affordability.'’ This latter provision.probably
allows counties and cities to adopt their own laws imposing stricter resale controls on
these moderate income units, if desired.

Affordable rents and sales prices for the affordable units must be determined by using the
methodology included in the California Code of Regulations.'? Total housing costs for
rentals- include rent, utilities, and any fees and service .charges levied by the landlord.
Total housing costs for ownership units must include principal, interest, property taxes,
insurance, private mortgage insurance (if any), utilities, homeowners' association fees,
and an allowance for maintenance costs. These formulas tend to result in lower sales
prices than would be typical in the private market. In other words, banks would generally
be willing to loan more money to these buyers than is the case when the statutory
formulas are used.

Senior Housing. A senior citizen housing development as defined by Civil Code sections
51.3 and 51.12" is eligible for a density bonus even if none of the units are affordable.
Senior housing projects eligible under Civil Code section 51.3 must contain at least 35
units.**

¥ Section 65915(c)(1).

? Section 65915(c)(1) (referring to Health & Safety Code sections 50053 & 50032.5). Agencies should use HCD's
published income charts for each County to determine applicable very low, low, and moderate-income limits. These
are available on HCD's web site. :

" Section 65915(c)(2) (referring to Health & Safety Code sections 50093 & 50052.5).

" Section 65915(c)(2).

1225 CCR §8§ 6910, 6918 & 6920.

'3 This code section is applicable only to Riverside County.

# Civil Code § 51.3(b)(4).
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C.

Donations of Land. A land donation can qualify a project for a density bonus if the
parcel donated is large enough to accommodate at least 10 percent of the market-rate
units at densities suitable for very low income housing.'’ In other words, a 500-unit
market-rate project can receive a density bonus by donating land zoned at densities that
can accommodate, and are suitable for, a 50-unit very low income project.

Land donations must meet strlct criteria. In particular, the donated land must satisfy all of -
the following requn'ements

e Have the appropriate general plan designation, zoning, and development
standards to permit the feasible development of units affordable to very low
income households in an amount equal to at.least 10 percent of the units in the
residential development;

e At least one acre in size or large enough to permit development of at least 40
units;

~ e Served by adequate public facilities and infrastructure;

e Located within the boundary of the residential development or within one-fourth
mile of it (if approved by the local agency);

» Have all necessary approvals except building permits needed to develop the very
low income housing, unless the local government chooses to permit design review
approval at a later date;

& Subject to a deed restriction to ensure continued affordability;

e Transferred to either a local agency or housing developer identified by the local
agency, or by the developer.

These criteria in effect make land donation an option only for larger projects which can
donate sites of at least one acre. This option can be quite favorable for large developers,
however, because a site large enough to accommodate 10 percent very low income units
will normally include much less than 10 percent of the project's land area. That is because
very low income projects are usually built at densities of at least 20 units/acre, greater
than the density of most market-rate projects in “greenfield" areas. If a county or city is
willing to allow higher densities,. this can be an effective way to create significant
affordable housing.

Condominium Conversions. A condominium conversion is eligible for a density bonus
if either 33 percent of units are affordable to moderate-income households or 15 percent
are affordable to lower income households.!” Since condominium conversions by
definition apply to existing structures, presumably this would apply only in the rare
instances when additional units may be added on the site either by subdividing existing
units or by adding units on site. This code section was not changed by the 2004 or 2005
legislation. ' ) -

' Section 65915(h).

' Section 65915(2)(2)A — F).

17 Section 65915.5(a) (referring to Health & Safety Code section 50093 for definition of moderate income
households and to Health & Safety Code section 50079.5 for definition of lower income households).

5
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a.

Child Care Facilities. A housing development is eligible for an additional bonus if it
includes a child care facility and either qualifies as a senior citizens housing development
or includes enough affordable housing to be eligible for a density bonus.'® The statute
requires counties and cities to place strict operating requirements on the child care
facilities. The child care centers must:

e Remain in operation for the period of time that affordable units must remain
affordable (30 years in the case of very low income and lower income
households); and :

e Ensure that the children attending the facility come from households with the
same proportion of very low, lower, or moderate incomes as qualified the project
for the density bonus.'® In other words, if the housing development qualified for a
density bonus because 10 percent of the units were affordable to moderate-income
houscholds, then 10 percent of the children at the child care center must come
from moderate-income households.

These conditions are in a practical sense virtually impossible to enforce over time,
although they must be imposed as conditions of approval.

Like the section.on condominium conversions, this code sectlon was not amended by the
2004 or 2005 legislation.

2. Density Bonuses Available

Affordable Housing. The 2004 statute modified density bonus law to give higher
bonuses for lower income housing and lower bonuses for moderate-income housing.
Housing developments are eligible for a 20 percent density bonus if they contain:

o Five percent of units affordable to very low income households;”
o Ten percent of unjts affordable to lower income households.*'

Housing developments gualify for only a 5 percent density bonus if ten percent.of the
units are affordable to moderate-income families.”

In addition, there is a sliding scale that requires:

e An addmonal 2 5% density bonus for each additional increase of 1% very low
income umts :

s An addmonal 1.5% density bonus for cach additional 1% increase in lower
income units;** and

18 Section 65915(i). Section 65917.5 also allows a city or county to provide a density bonus for a commercial or
industrial project that includes a child care facility.
19 Section 65915(i)(2).

2 Section 65915(g)(1).

2! Section 65915(g)(2).
22 Section 65915(g)(4).
B Section 65915(g)(1).
 Section 65915(g)(2).
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* An adchtlonal 1% density bonus for each 1% increase in moderate income

umts

No total density bonus can be greater than 35 percent. The maximum density bonus is
reached when a project provides either 11 percent very low income units, 20 percent
lower income umts or 40 percent moderate income units.-The table on page 10 shows

these calculations.?®

A change made by SB435 (effective January 1, 2006) clarified that a developer must

choose a density bonus from only one affordability category and cannot combine
categories.”” Thus a project that includes, say, 10 percent moderate-income units and 10
percent lower income units must choose the bonus from either the moderate-income
category or the lower income category. Since the project would be entitled to a 20 percent
bonus based on the lower income units, but only a 5 percent bonus based on the
moderate-income units, the developer would presumably select the density bonus based
on the lower income category and would get no additional bonus for the moderate-
income units provided. The effect is to encourage developers to concentrate units in

either the lower or very low income categories.

b. Senior Housing. A project qualifying as a senior citizen housing development is
-entitled to a 20 percent density bonus The bonus cannot be combined with the

bonuses granted for affordable housing.”

c. Donations of Land. Additiona/ density, which may be combined w1th the density
bonuses given for affordable and senior housmg, 1s available for projects that donate land
for very low income housing. However, in no case can the total bonus granted exceed 35

percent. 30

A density bonus of 15 percent is available for a land donation that can accommodate 10
percent of the market-rate units in the development. An additional 1% density bonus
is available for each 1% increase in the number of units that can be accommodated on

the donated land, up to a maximum of 35 percent.”’

d. Condominium Conversions. A condominium conversion is entitled to a flat density
bonus of 25 percent when it includes either 33 percent moderate-income units or 15
percent lower income units.”? Here, however, the local agency can instead, choose to
provide an alternative 1ncent1ve of "equivalent financial value" if it does not choose to
grant the density bonus.® Note that a conversion is ineligible for a bonus 1f the

apartments to be converted received a density bonus when they were originally built.>*

2% Section 65915(g)(4).

* B 435 amended the bill to include tables for each category showing the specific bonus granted for varying
percentages of affordability.

*7 Section 65915(b)(2).

2 Section 65915(g)(3). :

2 Section 65915(b)(2).

3 Section 65915(h)(2).

*! Section 65915(h)(1).

¥ Gection 65915.5(a) & (b).

3 Section 65915.5(a).
** Section 65915.5(f).
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e. Child Care Facilities. A child care facility meeting the operational requirements of the
statute and constructed in association with an affordable or senior project is entitled to
either an addirional density bonus equal to the amount of square footage in the child care
center; or an altemative incentive that "contributes significantly to the economic
feasibility” of the center.** Since a "density bonus” is usually interpreted to refer to the
number of dwelling units permitted on a site, it is unclear how this requirement for
additional square feet relates to the otherwise permissible residential density.

The table on the next page summarizes the available density bonuses.
f. Calculating the Density Bonus.
¢ Bonus Over Zoning Maximum or General Plan Maximum?

The authors of SB 1818 appear to have intended to clarify that any bonus is to be
calculated over the maximum density otherwise atlowable by the zoming ordinance.
Section 65915(0)(2) defines "maximum allowable residential density" as that allowed
under the zoning ordinance, or the maximum allowable under the zoning when a range of
density is specified. :

However, section 65915(g) states that a density bonus is an increase over the "maximum
allowable residential density" under the zoning ordinance and the land use element of the
general plan, and section 65915(h){1) relating to land donations repeats this language.

Local agencies can attempt to clarify this by stating in their local ordinances that the
density-bonus is to be calculated over the zoning maximum. This becomes an issue only
where the zoning ordinance permits a lower maximum density than permitted by the
community's land use element. Since this situation by itself could raise issues of
consistency between the general plan and zoning ordinance,’® especially if the
community utilized the maximum densities in the land use element to obtain approval of
its housing element,”’ it is probably better practice in any case to have the same
‘maximum densities in the zoning ordinance and in the land use element.

e  What If There's NO Maximum Density?

A few communities do not place any limit on the number of dwelling units that can be
constructed on a site, but instead allow as many units as can be constructed given
limitations on height, setbacks, floor area, and other zoning regulations. Do these
communities also need to grant density bonuses?

Since density bonuses allow developers additional units, it appears that an agency would
not need to grant density bonuses if there is no limit on the number of units to begin with.
However, at least-one city attorney believes that the agency must calculate the reasonable
maximum density otherwise allowable under the city's regulations and then allow
additional units over that density. This calculation, however, involves numerous
assumptions regarding the size and type of the units to be built.

¥ Section 65915(i)(1).
% Section 65860(a). |
¥ Section 65863 (h). i
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The child care provision defines additional square footdge as a density bonus.**

Consequently, another interpretation might be that the agency is required to allow a
percentage increase in square footage.

Our own view is that no density bonuses need be given where there are no limits on

density.

Affordable Units or Category Minimum | Bonus Additional | % Units in
% Units | Granted | Bonus for | Category
. in Each 1% | Required

Category | Increase in for
Units in Maximum

Category 35%

Bonus

icarercenter.: tha e TR o EE e

Very-low income 5% 20%

Lower-income 10% 20%

Moderate-income (ownership units 10% 5%

only)

Senior housing type 1 (35 units or 100% 20% - -
more, no affordable units required) senior

Land donation for very-low income 10% of 15% 1% 30%
housing - - market-

rate units

Condominium conversion —moderate- 33% 25%(a) - -
income

Condominium conversion — lower- 15% 25%(a) - -
income '

Day care center ‘ - Sq. ft.in -- -

day care
center (a)

Notes:

(a) Or an incentive of equal value, at

the City's option.

s Rounding Up

Any densit;/ bonus calculation resulting in a fraction entitles the developer to another
bonus unit.”” For instance, a project with 102 units, 10 percent of which are affordable to

% Section 65915()(L)XA).
% Section 65915(g)(5).
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lower income households, is entitled to 21 bonus units (20% x 102 = 20.4, or 21 bonus
units). Of course, local agencies can play this game as well by requiring in their local
ordinances that the number of affordable units to be provided must also be rounded up.
Thus, in a 102-unit project, a developer would need to provide 11 units to meet the 10
percent requirement (10% x 102 =102, or 11 affordable units if all percentages are to be
rounded up).

3. . Concessions, Incentives, Waivers, Reductions, and
Reduced Parking Reguirements

Of greatest concern to local planners are the requirements in the statute that give applicants the
right to modifications in local development standards: zoning, subdivision controls, and design
review requirements. The planners' parade of horribles includes poorly designed multifamily
housing with inadequate parking forced upon counties and cities by developers who take full
advantage of the statute, defeating years of effort by housing advocates and local governments to
overcome opposition to milltifamily and-affordable housing by ensuring that it is well-designed.
Unfortunately, if faced with a poorly designed project proposed under density bonus law,

" agencies are forced to take various procedural maneuvers to ensure that projects are of high
quality.

To date few developers have applied for a density bonus or any significant concessions. The
bill's proponents argue that most applicants do not want to have protracted disagreements with
cities and counties, and their requests will be reasonable.

Applicants can have standards relaxed in three ways: by requesting "concessions and incentives;"
by asking for "waivers and reductions;" and by using reduced parking standards contained in the
statute.

a. Concessions and Incentives. An applicant who 1) applies for a density bonus*® and 2
bases the request on the provision of affordabie housing may also apply for one to three
"concessions or incentives.” "Concessions and incentives” are defined as:

¢ Reductions in site development standards and -modifications of zoning and
architectural design requirements, including reduced setbacks and parking
standards,that result in "identifiable, financially sufficient, and actual cost
reductions."*!

e Mixed used zoning that will reduce the cost of the housing, if the non-residential
uses are compatible with the housing development and other development in the
42
area.

*0 Some applicants have argued that they may apply for an incentive or concession without first applying for a
density bonus. However, Section 65915(a) states that, "When an applicant seeks a density bonus. . [the relevant]
local government shall provide the applicant incentives or concessions ...;" and Section 65915(d)(1) similarly states,
"An applicant for a density bonus...may submit t0a city, county or city and county a request for the specific
incentives or concessions..." (emphasis added). On the other hand, the statute allows the applicant to propose a
lesser density bonus than the maximum permitted by the statute (Section 65915(g)), so an application for just one
bonus unit would entitle the applicant to the incentives and concessions.

! Section 65915(/)(1). -

2 Section 65915(7)(2).

10
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e Other regulatory incentives or concessions that result in "identifiable,
financially sufficient, and actual cost reductions."*

One to three incentives or concessions may be requested on a sliding scale, depending on
the amount of affordable housing provided, as shown in the table below.**

The developer has the right to select the incentives, although a city or county may of
course encourage the developer to select other incentives on a voluntary basis. However,
to deny the specific incentives proposed, the agency must either find that they do not
meet the threshold requirements set in the statute—in particular, that they do not resuit in
"identifiable, financially suffictent, and actual cost reductions"—or make the findings
required to deny a request for an incentive, discussed below.

Target Units or Category % of Target Units
sPUursuantitoiState;Density:Bonuss=: v e B ]
Very-low income 10% | 15%
Lower-income 10% | 20% | 30%
Moderate-income {(ownership units 10% | 20% | 30%
only) '
Condominium conversion — 33% (d)
moderate-income

| Condominium conversion — 25% (d)
lower-income
Day care center (d)
Maximum 1 2 3
incentive(s)/Concession(s) (a)bI(E)
Notes:

(a) A concession or incentive may be requested only if an
application is aiso made for'a density bonus.

{b) Concessions or incentives may be selected from only
one category (very-low, lower, or moderate).

{c¢) No concessions or incentives are available for land
donation or market-rate senior housing.

(d) Condominium conversions and day care centers may
have one concession or a density bonus at the City's option,
but not both.

b. "Waivers and Modifications"” of “Development Standards.” Localities may not
enforce any "development standard" that would preclude the construction of a project
with the density bonus and the incentives or concessions the developer is entitled t0.*’ In
addition to requesting "incentives and concessions,” applicants may request the waiver of
an unlimited number of "development standards" by showing that waiver is needed to
make the project economically feasible.*® Waivers and modifications are not limited to

“ Section 65915(/)(3).

** Based on Section 659159d)(2).
~** Section 65915(e).

* Section 65915(f).
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projects containing affordable housing and may be requested by any applicant requesting
a density bonus, including bonuses for senior housing, condominium conversions, and
child care centers. ‘ :

In yet another example of inartful drafiing, the statute defines "development standards™ as
"site or construction conditions that apply to a residential development pursuant to any
ordinance, general plan element, specific plan, charter amendment, or other local
condition, law, policy, resolution, or regulation."’ Since this is different from the
definition of "incentive or concession,” and does not specifically include zoning or
architectural design, some attorneys have argued that it has a more limited meaning
related to "construction,” such as drainage, grading, soils engineering, and utilities, but
not including zoning regulations regarding height, setbacks, etc. However, this view 1s
not supported by the statute's requirement that cities and counties establish procedures for
waivers and reductions which "shall include . . .such items as minimum lot size, side yard
setbacks, and placement of public works improvements."” “Site and construction
conditions" do seem to be confined to conditions affecting the physical location or type
of construction and do not include use restrictions, procedural requirements, affordable
housing requirements, and impact fees.

This is an area where local agencies may wish to resolve the ambiguity by providing a
better definition of "development standards" in their local ordinances.

c¢. Parking Standards. If a project qualifies for a density bonus because it is'a senior
project or provides affordable housing, a city or county, at the request of the developer,
must .reduce the  required parking for the entire project—including the market-rate
units—to the following:

» zero to one bedroom — one on-site parking space
¢ two to three bedrooms — two on-site parking spaces
e four or more bedrooms — two and one-half on-site parking spaces.*

These numbers include guest parking and handicapped parking. The spaces may in
tandem or uncovered, but cannot be on-street. The standards are uniform throughout the
state, with no ability to vary them for local conditions. Unlike incentives or concession,
the parking standards may be requested even if no density bonus is requested.

Some communities have defined a request for reduced parking (assuming that these
standards are lower than those normally required) as a concession.

4, Local Agency Discretion

Can counties and cities deny requests for density bonuses, incentives, concessions, waivers,
reductions, and reduced parking? Only with difficulty: either by making specified findings,
supported by substantial evidence; or, by finding that the request does not meet the threshold
requirements laid out in the statute.

*7 Section 65915(0)(1).
% Section 65915(d)(3) (emphasis added)
 Section 65915(p).

12 .
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a. Threshold Requirements. Projects do not quallfy for a density bonus—and hence the
local agency may dlsapprove a request—if they do not meet the standards set in the
statute. Local agencies can require that applicants show that they have met these
threshold requirements. Some of the most important are these:

¢ For affordable housing: Initial sales prices and rents must meet the requirements
of the California Code of Regulations. The applicant may be asked to provide (or
reimburse the local agency's costs to provide) appropriaie deed restrictions to
ensure affordability.

e For land donations: The project must comply with the long list of conditions
included in Section 65915(h)(2).

* For incentives and concessions: The regulatory concessions requested must
result in "identifiable, financially sufficient, and actual cost reductions.”® Local
agencies can encourage applicants to apply for certain concessions and incentives
by making a finding in their ordinances that certain-concessions do result in actual
cost reductions, and the homebuilder need not provide his or her own economic
analysis,

e For waivers and reductions: The applicant must show that the development
standard being waived will preclude the constructlon of the project with the
“density bonus, incentives and concessions requested and that the waiver is
needed to make the housing units economically feasible.™

Because projects are eligible for a density bonus, incentives, and waivers only if they
meet the threshold requirements contained in the statute, local agencies should be able to
deny these requests if the application fails to meet these requirements.

b. Findings for Disapproval. In three places the statute lists findings required to deny
incentives, concessions, waivers, and reductions. The findings are similar in all three
cases but have slight variations. However, no findings are listed that may be used to deny
a density bonus or a requested reduction in parking requlrements the language in the
statute appears to preempt local authority to deny these requests.’

The findings are included in the table on the following page.

¢. Attorneys Fees. An applicant is entitled to attomeys' fees and costs if a city or county
denies a tequest for a density bonus, incentive, concession, waiver, or reduction in
violation of either Section 65915(d)(3) or 65915(e).

3¢ Sections 65915(/)(1) & (3).

5! Section 65915(e).

%2 Section 65915(1).

*3 "Upon the request of the dcveloper no city, county, or city and county shall require a vehicular parkmg ratio .
.that exceeds the following ratios . . ." Section 63915(p)(1).

: 13
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Code
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65915(d)(1)

Incentwes &

concessions

In writing,
based on
substantial
evidence

(A) The concession or incentive is not required in
order to provide for affordable housing costs, as
defined in Section 50052.5 of the Health and

Safety Code, or for rents for the targeted units to be
set as specified in subdivision {c); or

(B) The concession or incentive would have a
specific adverse impact, as defined in paragraph (2)
of subdivision (d) of Section 65589.5," upon

public health and safety or the physical environment
or on any real property that is listed in the California
Register of Historical Resources and for which there
is no feasible method to satisfactorily mitigate or
avoid the specific adverse impact without rendering

.the development unaffordable to low- and

moderate-income households.

65915 (d)(3)

incentives and
concessions

Agency must
adopt
procedures for
complying with
section

1. Nothing in this subdivision shall be interpreted to
require a local government to grant an incentive or
concession that has a specific, adverse

impact, as defined in paragraph (2} of subd|VISIon
(d} of Section 65589.5,* upon health, safety, or the
physical environment, and for which there is no
feasible method to satisfactorily mitigate or avoid
the specific adverse impact.

2. Nothing in this subdivision shall be interpreted to
require a local government to grant an incentive or
concession that would have an adverse impact on
any real property that is listed in the California
Register of Historical Resources.

65915(e)

Waivers and
modifications

Agency must
adopt
procedures for
granting
waivers™

1. Nothing in this subdivision shall be interpreted to
require a local government to waive or reduce
development standards if the waiver or reduction
would have a specific, adverse impact, as defined in
paragraph (2) of subdivision {d} of Section
65589.5,* upon health, safety, or the physical
environment, and for which there is no feasible
method to satisfactorily mitigate or avoid the specific
adverse impact.

2. Nothing in this subdivision shall be interpreted to
require a local govermment to waive or reduce
development standards that would have an adverse
impact on any real property that is listed in the
California Register of Historical Resources. -

*Paragraph (2} of subdivision (d) of Section 65589.5 states: "[A] 'specific, adverse impact means a
significant, quantifiable, direct, and unavoidable impact, based on objective, identified written public
health or safety standards, policies, or conditions as they existed on the date the application was

deemed complete.”

990051\1\319622.1
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C. Issues

1.  Relationship to Local General and Specific Plans

The density bonus law is, at its heart, profoundly anti-planning. It assumes that every parcel in
the state can accommodate a density 35 percent higher than its existing zoning—no matter how
high the permitted density or the capacity of the local infrastructure. By allowing unlimited
waivers to accommodate density bonuses, the law assumes that achieving maximum density is
more important than any other local planning requirement. But the state Department of Housing
and Community Development (HCD) gives no credit to communities that encourage density
‘bonuses. In calculating zoning capacity (the number of dwellings that can be built given ptesent
zoning), HCD does not allow communities to increase their capacity based on developers' ability
to obtain a density bonus.

The statute provides specifically that the granting of a density bonus, concession, or incentive by
itself shall not require a general plan amendment, zoning change, local coastal plan amendment,
or any other discretionary approval.”® Consequently, counties cannot establish a "density bonus
permit” or other special permit for projects that request density bonuses, even when they violate
the general plan and zoning. Rather, the density bonus and any request for concessions should be
heard as part of any other discretionary approval needed.

There is no similar statutory language prohibiting discretionary approvals when applicants
request waivers, reductions, and reduced parking. In fact, section 65915(d)(3) mandates that
communjties establish procedures for dealing with waiver requests. While most communities
treat these like other density bonus requests, it may be possible to set up a separate discretionary
process for these particular reque:s’ts.55

2. Relationship to Local Inclusionary Requirements

The density bonus law applies when an applicant “seeks a density bonus™ and "seeks and agrees
‘to construct” the required percentages of affordable units. Does this mean that bonuses are
available only when the developer voluntarily agrees to construct affordable units, or are they
available whenever the developer builds affordable units, even if those affordable units were
built because a local inclusionary housing ordinance reguires their construction?

The legislative history for the recently adopted SB 435 provides diametrically opposed
interpretations of this issue. Earlier versions of the bill amended Section 65915 to clarify that
density bonuses would be available whenever projects included affordable housing meeting the
thresholds in the bill. This language was removed by the Assembly Housing and Community
Development Committee, and the orlglna] language was restored. The final floor analysis in the
Assembly read as follows:

[Tthe language added on June 21, 2005, which states that a local government must
provide a density bontus only when an applicant "seeks and agrees to construct" was

** Sections 65915(2)(5) & 65915(k).
** But if reduced parking is defined as an incentive or concession in the local ordinance, then the community should
treat it like any other incentive or concession and not require a separate discretionary approval.
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intended to clarify that these density bonus provisions only apply when either: 1) a local
government does not have an inclusionary housing ordinance or 2) an applicant proposes
to include affordable units over and above those required by a locally adopted
inclusionary ordinance. That amendment was adopted by the Assembly Housing
Committee to clarify that issue.

However, when the identical bill was returned to the.Senate, the Senate Floor ana}y51s read as
follows:

This language means that any affordable units in a development count toward meeting
density bonus requirements, regardless of whether or not the affordable units are requlred
to be constructed by the local government pursuant to an ordinance.

What does this mean for localities? There is a basis for both interpretations. We have not yet
found a case interpreting a statute where the two houses of the-Legislature completely differed
on its meaning.

a. Applving Inclusionarv Reguirements to Bonus Units. It is also not clear whether locat
inclusionary requirements can be imposed on bonus units themselives, Clearly the Legislature
intended to give developers market-rate units in exchange for affordable units; the number.of
affordable units required is based on the project size without the bonus units.*® For instance,
assume that a 100-unit project becomes a 120-unit project after receiving a 20% density bonus
because it includes 10% lower income units. Only 10 units (10% of 100) need to be affordable to
lower income households, not 12 units (10% of 120).

If a county or city chooses to allow a density bonus for inclusionary units, then the overall
percentage of affordable units will decline. For mstance, with a 10% inclusionary requirement,
normally the local agency would require 12 inclusionary units in a 120-unit project (10% of 120
units). However, if 20 units are density bonus units, none of which are affordable, then only
8.4% (10/120) of the total units will be affordable inclusionary units, rather than 10% (12/120) as
intended by the inclusionary ordinance.

b. Avoiding the Application of the Costa-Hawkins Act by Granting Density Bonuses.
The Costa-Hawkins Act (Civil Code §1954.51 er seq.) regulates local rent control. It gives the
owner of any rental unit the right to set both the initial rent and the rent when a tenant vacates the
unit ("vacancy decontrol™). At least two Southern California cities (Santa Monica and the City of
Los Angeles) have been sued on the basis that their inclusionary ordinances, when applied to
rental housing, violated the Costa-Hawkins Act.’’

However, language in Costa-Hawkins states that its provisions do not apply when the owner of
rental apartments has agreed by contract with a public agency to control rents in consideration
for "a direct financial contribution or any other form of assistance specified in [Section
65915]."*® Inclusionary rental units should be exempt from Costa-Hawkins when the project

%8 Section 65915(g)(5).

57 Both cases were settled, resulting in no published decision. While the Costa-Hawkins statute was clearly intended
to preempt local rent control laws, there is little evidence that it was intended to put an end to inclusionary programs
for rental housing, which were common when the Costa-Hawkins act was adopted in 1995, Unfortunately, efforts to
amend the law to clearly exempt inclusionary programs have been unsuccessful. See detailed discussion in Nadia 1.

El Mallakh, Comment, Does the Costa-Hawkins Act Prohibit Local Inclusionary Zoning Programs? 89 Cal. L Rev.

1847 (2001).

58 See Civil Code section 1954.52(b).
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includes: (1) a contract with the local agency; and (2) any of the incentives listed in the density
bonus law.

Consequently, giving density bonuses and the other development concessions for rental inclusionary
units can avoid this problem. In addition, since the forms of assistance specified by Section 65915 are

. very broad, it is-likely that most projects that include rental inclusionary units have received one of
these incentives. Most inclusionary ordinances require developers to enter into a recorded-agreement,
To avoid the application of Costa-Hawkins, the agreement should recite that the developer has
agreed to control rents in exchange for the incentives granted by the locality.

c. Relationship to Redevelopment Inclusionary Reguirements. Redevelopment law
_requires that every ten years, 15 percent of a// newly built and substantially rehabilitated units in

a redevelopment project area must be affordable to low and moderate income households.”® Of
the 15 percent, 6 percent must be affordable to very low income households, and 9 percent to
moderate-income -households. Some communities meet these production requirements by
ensuring that every residential project in the redevelopment area contains the required 15 percent
affordable housing.

However, a difficulty can arise if the community grants a density bonus in exchange for these
redevelopment inclusionary units. A project with 6 percent very low income units gualifies for a
22.5% density bonus. A 100-unit project with 15 affordable units, for example, would receive an
additional 23 market-rate units. However, if the inclusionary requirements were not applied to
the 23 bonus units, only 12.2% (15/123) of the now 123-unit project would be affordable,
leaving the project area 4 units short in meeting its production requirements.

What to do? Besides deciding to live with the shortfall, agencies could adopt several strategies:

e Require that all projects in the redevelopment area meet the redevelopment affordable
housing production requirements (15% total; 6% very low, 9% moderate), regardless of
whether a density bonus is granted, on the theory that this is the best means to reconcile
conflicting state goals. (One weakness of this theory is that redevelopment law does not
require each development to meet the affordability requirements, only the project arca as
a whole.)

e Do not allow inclusionary units provided to comply with redevelopment law to quaiify a
project for a density bonus (relying on the Assembly's interpretation of the bill).

» Require a higher percentage of inclusionary units when density bonuses are requested in
redevelopment areas. For instance, a project with 7.5% very low income units and
11.25% moderate income units would qualify for a 25 percent bonus but overall would
meet the 6% low and 9% moderate requirement.

3. Relationship to Local Coastal Plans

The statute provides that it shall not be construed to supersede or in any way alter the effect of
the California Coastal Act.®” However, it also provides that density bonuses, mcennves and
concessions do not, in and of themselves, require an amendment to a local coastal plan.®!

% Health & Safety Code section 33413(b)(2).
% Section 65915(m).
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Coastal communities have reported, with some puzzlement, that the Coastal Commission staff
has refused to approve local density bonus ordinances applicable within the coastal zone. We're
not yet aware of the rationale, although it may relate to the reduction of the overall percentage of
affordable housing in the coastal zone if bonus units do not need to.be affordable. -

4. Application of CEQA to Density Bonus Projects:

Section 65915 does not establish an exemption from CEQA requirements. The regulatory
concessions that must be offered to a qualifying project cannot include non-compliance with
CEQA. CEQA is not limited by the statute,

Because density bonus projects will exceed general plan and zoning densities and may include
reduced development standards, they may not be within the scope of program EIRs and similar
EIRs prepared for general plans, specific plans, and zoning ordinances. Hence citizens may be
able to make a "fair argument" either that the project itself was not adeguately covered by the
earlier EIR; or that the cumulative impacts of projects with densities higher than those reviewed
in the general plan have not been adequately addressed. Similarly, an argument may be made
that reduced parking may have significant effects because residents will park on-street. In
general, because they are more likely to be inconsistent with general plans an argument may be
made more easily that dens:ty bonus projects need an EIR,

A local agency may deny a proposed incentive, concession, or waiver when there is substantial
evidence that it would have a “specific adverse impact” on “public health and safety” or the
physical environment, as defined in Section 65589.5(d)(2), or on a property listed on the
California Register of Historical Resources, and there i1s “no feasible method to satisfactorily
mitigate or avoid the specific adverse impact without rendering the development unaffordable to
low- and moderate-income househoids.” An EIR would likely provide the basis for such
findings. The agency could deny a proposed incentive, concession, or waiver if an EIR
identified: 1) significant project impacts 2) based on objective written standards 3) that either
cannot be avoided or 4) that could be mitigated, but the mitigation would make the project
unaffordable.

D. Density Bonus Requirefnents in the Context of a Land Use
Regulatory Scheme .

Density bonus law is not part of a city or county's normal land use regulatory scheme. It is based
on the assumption that the density and development standards of every community are too strict
and should be modified when a small amount of affordable housing is- created. The-law is
profoundly opposed to local planning. In an example of unintended consequences, some
communities have already found that the law has resulted in:

» Increased resistance to upzonings and high densities, since residents fear that a 35
percent density bonus will be added to the approved high densities.

8! Sections 65915(g)(5) & 65915(k).
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Increased resistance to inclusionary zomng, since a density bonus may necd to be
granted when affordable housing is built. Some communities have set their inclusionary
requirements to avoid the need for a density bonus (e.g., 3% very low income and 9%
moderate-income).

Concern that affordable projects will be built with insufficient parkihg and poor
design, marking a return to the bad old days when poorly designed affordable housing
created massive public resistance to new affordable developments.

There are some strategies that localities can use in drafting their own density bonus ordinances to
enable local plans to be implemented to the extent possible. To date, the majority of communities
appear to have chosen to do nothing because of the complexity of the law and the time-
consuming drafting process. A local ordinance, however, can avoid staff panic when faced with
the first application, can better protect the agency from legal challenge, and can ‘better support
local plans and zoning. Some provisions to include are these:

Application reguirements. Require detatled information to ensure that the project
complies with the threshold requirements discussed ecarlier. These may inciude, for
instance, calculations of affordability, evidence that incentives and concessions provide
"identifiable, financially sufficient, and actual cost reductions,” and economic analyses to

-show that any waivers are required to make the project economically feasible.

Enforceable written agreements. Require that the affordability requirements be
enforced through a recorded written agreement. Some communities also require the
developer to provide the documents to be recorded that will enforce the obligation, or to
pay for ongoing public agency monitoring of affordability or public agency preparation
of the documents. Some agencies also will not subordinate these agreements to a first
mortgage; there is no requirement that the agency do so, although this will make
financing more expensive and more difficult to obtain (Fannie Mae and FHA will not
purchase loans subject to an affordability restriction).

Findings required for approval and denial. Include as findings in the ordinance the
threshold criteria needed for project approval (such as the need for incentives to resuit in
"identifiable, financially sufficient, and actual cost reductions") and, for those projects
that meet the threshold criteria, the statutory findings that could justify denial. This will
help guide decision-makers' deliberations to those aspects of the project that justify -
approval or denial of the bonus, incentives, or waivers.

Note that the city or county retains full discretion to approve: or deny the prOJect for
reasons umelated to the density bonuses, incentives, or concessions.

Encouraglng certain incentives and concessions. Although the developer, rather than
the public agency, has the right to choose the incentive or concession, some ordinances
attempt to encourage certain favored incentives by requiring less information from the
developer when the favored incentives are proposed. |

Limitations on certain incentives. If the local zoning ordinance already grants
incentives for affordable projects, ensure that these incentives do not automatically apply
to a density bonus project. This will prevent the project from requesting incentives in
addition to those that the project is already entitled to, but will allow the public agency to

. grant the normal incentives pursuant to density bonus law.

19
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Counting the reduced parking standards aé an incentive or concession. List a
request for reduced parking standards conforming to Section 65915(p) as a concession if
these parking’standards are lower than normally requlred by the zonmg ordinance. The

_ statute is silent and somewhat unclear on thlS issue.®

Clarifying the relationship to local inclusionary‘ ordinances. For cities and counties
with an inclusionary ordinance, adopting a density bonus ordinance allows the
community to decide whether inclusionary units can be used to qualify a project for a
density bonus; to ensure that common definitions are consistent (such as those for
affordable housing cost, moderate-income, etc.), and to clarify the minimum affordable

housing requirements that apply to every residential development.

Conclusion

California's density bonus law is a confusing and ambiguous statute that relates poorly to, and
undermines, planning and zoning law. Although density bonus projects are not common, the law
contains numerous protections for applicants, and communities that are unprepared may find
" themselves seemingly forced to approve an undesirable project. Preparing a local density bonus
ordinance that clarifies ambiguities and requires detailed information from the applicant can give
counties and cities the tools they need to achieve attractive projects while meeting the statute's

intent.

82 Section 65915(/)(1) states that a concession or incentive includes "a reduction . . . in the ratio of vehicular parking
spaces that would otherwise be required." A public agency's view is that the parking standards inctuded in the statute

are below those that would otherwise be required by the zoning. However, applicants might argue that, since
.localities must grant the parking standards included in the statute, this is not a reduction befow "what would
otherwise be required,” since more spaces could not be required.

: 20
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THE CITY oF SaN DieEco
OFFICE OF THE INDEPENDENT BUDGET ANALYST. REPORT

Date Issued: January 26, 2007 * IBA Report Number: 07-17
. City Council Docket Date: January 30, 2007
Item Number: 331

Subject: Amendments to Regulations Related to Affordable Housing Density Bonus

OVERVIEW
This item will amend the following sections of the San Diego Municipal Code as they
pertain to affordable housing density bonus regulations:

o Chapter 12, Article 6, Division 7

e Chapter 14, Article 1, Division 3

¢ Chapter 14, Article 3, Division 7 :
The primary purpose of the draft regulations is to bring the Clty s regulations into
conformance with state density bonus law. Also, included into this proposal is the
introduction of two City-initiated amendments. The Council has the option of approving
only the state-mandated amendments and approving/denying/modifying the City-initiated
amendments.

FISCAL/POLICY DISCUSSION

The basic concept behind California Government Code §65915 is to provide density
bonuses and other incentives to developers who voluntarily set aside affordable units in
housing developments. Currently, the City’s regulations as they pertain to affordable
housing density bonuses are out of date. Changes in state regulations have occurred to
encourage developers by providing additional bonuses and incentives/concessions with
an end result of increasing the amount of affordable housing.

The City is also introducing two City-initiated amendments to:

1. Inciude a density bonus incentive for applicants that elect to satisfy their required
inclusionary housing requirement onsite rather than through payment of an in-lieu
fee.

2. Increase the minimum density bonus for projects that provide moderate income
housing within common interest developers. It is believed that the state’s
minimum requirement of 5 percent is not a sufficient/viable incentive due to the

Office of independent Budget Analyst
202 C Street, MS 34 » Son Diego, CA 9210}
Tel {619) 236-6555 Fax (619) 236-8556
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region’s high cost of providing affordable units and the City is exercising its
option of offering a more generous density bonus ratio.

The table below details the significant state requirements.  This table is‘also the basis for
Tables 143-07A through C of the proposed Municipal Code revisions in which the
density bonus calculations are detailed. '

Every 1% increase in One for 5% set aside;
income set aside translates into Two for 10% set aside;
2.5% density bonus Three for 15% set aside
increase, up to 33%
Lower - 10% 20% Every 1% increase in One for 10% set aside;
Income set aside translates into  Two for 20% set aside;
1.5% density bonus Three for 30% set aside
: increase up to 35%
Moderate 10% 3% Every 1% increase in One for 10% set aside;
income Ciry set aside translates into Two for 20% set aside;
Mandate: - 1% density bonus Three for 30% set aside
20% increase, up to 35% .

Source: California Real Property Journal

Developers may be granted up to three incentives or concessions. The City believes that
the most typical incentives/concessions that will be requested are in relation to setbacks,

height limitations and parking. These regulations will not be implemented in the Coastal
Overlay Zone until accepted by the California Coastal Commission.

CONCLUSION
The IBA supports the approval of both the state-mandated amendments and the two City-

Lisa Celaya 0 APPROVED: Andrea Tevlin
Fiscal & Policy Analyst Independent Budget Analyst




THE CiTYy oF SaAN DIiEGO

RerorT 10 THE CiTYy COUNCIL

DATEISSUED: January 24, 2007  REPORTNO.: 07-021

ATTENTION:  Council President and City Council
Agenda of January 30, 2007

- SUBJECT: Affordable Housing Density Bonus. Project Number 63422.
Citywide. Process Five, |

REFERENCE: Manager’s Report Nos. 03-237, 04-127, 05-028, 05-107.
Planning Commission Report No. PC06 -264.

REQUESTED ACTION: Approval of amendments to the Land Development Code related to
the city’s Affordable Housing Density Bonus regulations.

STAFF RECOMMENDATION:

1. CERTIFY Supplement to Environmental Impact Report No. 96-0333 (Project
63422) and adopt the Findings and Statement of Overriding Considerations.

2. APPROVE the amendments to the Land Development Code and the City’s Local
- Coastal Program related to the city’s Affordable Housing Density Bonus
regulations (Chapter 12, Article 6, Division 7; Chapter 14, Article 1, Division 3;
and Chapter 14, Article 3, Division 7). :

SUMMARY:

State law requires cities in California to grant density bonuses and development incentives to
residential projects when restrictions are implemented to maintain specified affordability levels.
San Diego’s Municipal Code includes local regulations intended to fulfill this state requirement.

The state has amended its affordable housing density bonus three times since 2003 with the latest
amendment being implemented in January 2006. The intent of the amendments was to increase

the use of the state density bonus program and thereby increase the supply of affordable housing
in the state. Passage of these bills has made San Diego’s density bonus regulations outdated and
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partially out of compliance with state law. The draft Affordable Housing Density Bonus
regulations in Attachment 1 incorporate current state requirements as well as two city-initiated
amendments. Although the reorganization of the regulations may make 1t difficult to follow, a
strikeout/underline of the regulations has been provided as Attachment 2.

Planning Commission Recommendation:

On October 12, 2006 the Planning Commission voted 5-0-0 to recommend approval of the
proposed amendments related to affordable housing density bonus with the following
recommendations:

° Investigate the relationship between parking needs and affordable housing to detenmne if
the parking standards should be reduced.

®  Look at the relationship between the locations of projects using density bonus and transit
to see if there can be a further reduction in parking requirements.

®  Attempt to simplify the way the regulations are written to make them more user friendly.

®  Track the use of the density bonus provisions to learn where they are being used, the
deviations requested, and how existing zoning patterns in the city may be affecting its
use.

° Consider allowing applicants that satisfy the affordable housing component of the
regulations to request the incentive(s) provided in the regulations while forgoing the
increase in density. ‘ :

°  Remove the option of the in-lieu fee in the Inclusionary housing Ordinance.

Background:

The purpose of this draft of the Affordable Housing Density Bonus regulations is to bring the
city’s regulations into conformance with state density bonus law. Current state density bonus
law requires that the density bonus be granted ministerially (Process One). It also states that an
applicant may be granted up to three incentives ministerially. The number of incentives to be
granted 15 based upon the percentage of affordable units in a project and the level of affordability
(very low income, low income, or moderate income). The incentives may take the form of
-deviations from development regulations. State law also directs that an applicant proposing a
project that uses density bonus by itself, cannot be required to process a land use plan or zoning
ordinance amendment. However, applicants requesting deviations to regulations, or changes to
land use plans or zoning beyond those permitted through the affordable housing density bonus
regulations shall be required to comply with current Land Development Code processes.

‘Project Description:

The draft Affordable Housing Density Bonus Regulations in Attachment 1 reflect the
amendments made to state density bonus law, The following is a summary of significant
changes to state density bonus law that have been enacted.

° A new density bonus category was added for projects that donate land to the city for
developing affordable housing.

S
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A new density bonus category was added for projects that include for-sale moderate income
housing units in common interest developments.

Upon resale of a moderate-income unit developed under the density bonus law, the local
government shall recapture both the initial subsidy and a proportlonate share of appreciation,
unless it conflicts with another funding source or law.

°  All rental projects that receive a density bonus must maintain the affordable units at the
required affordability level for 30 years.

°  The maximum state density bonus was increased from 235 percent to 35 percent. A sliding

~ scale of density bonus was created. The percent density bonus an applicant is granted is
determined by the percentage of affordable units provided and the level of affordability (low
income, very low income, or moderate income).

The city must grant up to three incentives to qualifying projects that request incentives. The
number of incentives a project is eligible for depends upon the percentage of affordable units
being provided and the level of affordability. :

Applicants choose the incentives. The city must grant the requested incentive(s) unless
specific findings are made that granting the request would not be necessary to provide the
affordable units; or that the requested deviation would have an adverse impact on health,
safety, the physical environment, or property listed on the California Register of Historical
Resources. :

The city must offer an additional incentive to qualifying projects that 1nclude on site day care
facilities meeting specified conditions.

°  The revised state law limits parking standards that a city can place on projects seeking a
density bonus. Furthermore, a development using density bonus may use tandem or
uncovered parking to meet the parking standard.

Density bonus for senior developments also applies to senior mobilehome parks.

In addition to the state required amendments for affordable housing density bonus are two city-
initiated amendments. At the direction of the Land Use and Housing Committee, staff has
included a density bonus incentive for applicants that elect to satisfy their required inclusionary
housing requirement onsite rather than through payment of an in-lieu fee. The “onsite building
bonus” would provide a density bonus equal to the number of affordable units provided, up to a
maximum of 10 percent of the total pre-density units in the project to be approved ministerially.
An applicant could apply for both the state density bonus and the onsite building bonus up to a
maximum allowable density bonus of 35 percent. '

The second city-initiated amendment would increase the minimum density bonus for projects that
provide moderate income housing within common interest developments. The Housing
Commission and the City Planning and Community Investment Department believe that the state’s

LR )
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minimum requirement for a 5 percent density bonus for moderate-income ownership units is not
sufficient to offset the cost of providing affordable units in San Diego due to the region’s high
costs and is therefore not a viable incentive. Since cities do have the option of offering a more
generous density bonus ratio than that required by the state, it is recommended that in San Diego,
the minimum density bonus for moderate income projects be increased to 20 percent. An applicant
could apply for this bonus and the state density bonus up to a maximum allowable density bonus of
35 percent as allowed per state law, without processing a rezone or community plan amendment to
increase the density on a site. :

Additional modifications and clarifications have been incorporated into the regulations in
response to recommendations made by the Planning Commission on October 12, 2006.
Regarding parking, the parking ratio for units of 4 or more bedrooms has been reduced from the
state requirement of 2.50 spaces per unit to the citywide standard of 2.25 spaces per unit and
clarifying language has been added to make clear that projects may take advantage of reductions
in parking currently permitted for projects within the Transit Area Overlay Zone and for units
designated for very low income households. Regarding the Commission’s concerns regarding
the complexity of the regulations, staff has made modifications to the regulations and the
Development Services Department will develop an Affordable Housing Density Bonus
information bulletin to assist the public. The Planning Commission’s direction to track projects
using the density bonus program is an administrative function that can be accomplished. Staff
has provided as Attachment 6 a graphic illustrating Income and Density Bonus Project
Distribution throughout the City of San Diego as of 2006.

The Planning Commission also asked that consideration be given to modifying the regulations to
allow applicants that provide the required percentage of atffordable housing units to take
advantage of the incentives in the regulations without accepting the density bonus units. It is
clear that the state density bonus legislation was written to provide incentives only to projects
that use the density bonus. Regulations that provide incentives for applicants that provide a
required percentage of affordable housing units, without the increased density, will be part of a
separate ordinance to be brought to the City Council for consideration later in the year.

Due to the complexity of the state density bonus regulations, the Housing Commission has
drafted a procedures manual. This manual is to be used by potential density bonus applicants, to
explain the procedures and requirements for each of the caiegories. It contains information
regarding application procedures, agreements, restrictions, affordability requirements,
development incentives, rents and for-sale prices, information on the interaction/relationship
between the proposed onsite building bonus and state density bonus provisions, and Housing
Commission fees for administering the program.

The ordinance approving the amendments to these regulations will be crafted to allow
implementation in those areas of the city outside the Coastal Overlay Zone 30 days after the
second reading by the City Council. Implementation in areas within the Coastal Overlay Zone
will become effective upon the unconditional certification of the regulations by the California
Coastal Commission. '
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Environmental Analysis:

The City of San Diego previously prepared Environmental Impact Report No. 96-0333 for
revisions to the Land Development Code. It has been determined that the proposed amendments
to the Affordable Housing Density Bonus regulations may result in significant impacts not
discussed in the previous EIR. The proposed amendments have the potential to result in
significant impacts to visual quality, transportation, and parking; and cumulative impacts to
visual quality and parking. The extent to whether theses potential impacts may or may not occur
_ depends several factors, including but not limited to, project review process (ministerial versus
discretionary), site specific project location, surrounding natural and built characteristics, project
design, and the ability to make the required findings to deny incentives that could result in an
1mpact.

FISCAL CONSIDERATIONS:

The costs of processing this amendment to the city’s density bonus regulations are shared by the

. City Planning and Community Investment Department which is funded through the general fund
and the Development Services Department Code Update Section which is funded as an overhead
expense in the Development Services Departiment’s budget.

PREVIOUS COUNCIL and/or COMMITTEE ACTION:

Housing Commission - On April 8, 2005 the Housing Commission voted 4-0-0 to generally
support the staff recommendation while expressing the view that the primary goal should be to
provide incentives for low and very low income housing.

Land Use & Housing Committee (LU&H) - On May 11, 2005, the Committee voted to accept
the proposed ordinance and directed staff to prepare the required environmental documentation
for Planning Commission and City Council consideration and adoption. LU&H provided the
following direction to staff: '

1. . Answer more completely the Committee’s questions regarding use of different approval
process levels and differential findings for different elements of the program in order to
adequately address community concerns.

2. Direct the Intergovernmental Relations Department to bring state legislation affecting
local housing and land use policy to the attention of the Committee for possible review
and comment prior to adoption by the state or federal legislatures.

(¥

Chart and track projects that take advantage of the density bonus program. Monitor the
number of incentive(s) a project uses, the project location, and to what extent the project
relies on state versus local elements of the program. -
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COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS:

Code Monitoring Team (CMT) - On April 12, 2006, the City’s CMT voted 6-0-1 to support staff
recommendation. ' .

Technical Advisory Commiittee (TAC) - On March 9, 2005 the TAC voted 7-0-0 to support staff
recommendation with four recommendations. The first was that the proposed density bonus for
projects that satisfy their inclusionary housing on site be expanded to also include the regutatory
incentives afforded the state density bonus categories. Expanding this bonus to also include the
incentives would dilute the incentive of providing additional affordable housing (beyond that
required by the Inclusionary Housing Regulations) through the density bonus regulations. The
second and third recommendations were that the review process for deviations for projects
requesting a density bonus be reduced from the current city-wide Process Four to a Process
Three, and that a separate category of density bonus should be developed for accessible units.
Projects utilizing density bonus would be entitled to up to three deviations/incentives
ministerially. Reducing a decision level for deviating from citywide zoning regulations as well
as addressing the need for accessible living units should be considered citywide and not in a
piecemeal fashion for only for certain project types. The fourth recommendation was that the
minimum density bonus for moderate income housing be increased from 5 percent to 20 percent
in recognition of the high development costs in San Diego. This has been included as a city-
mitiated amendment.

Community Planners Committee (CPC) - On February 22, 2003, the CPC voted 11-1-0 to oppose
staff recommendation and recommended that the regulations be revised to not vary from or
exceed the requirements of the State required Density Bonus Program. Specifically, the CPC did
not support the two city-initiated amendments. Staff believes that the CPC recommendation to
oppose the city-initiated bonuses for mederate-income for-sale units and construction of
incusionary housing onsite would likely remove both the incentive to provide housing in the
moderate-income category and the incentive to construct inclusionary housing onsite. Staff
believes the two city-initiated amendments would result in additional affordable housing units,
and in the case of the onsite building bonus, those affordable housing units would be developed
more rapidly than they would therough collection of in-lieu fees.

KEY STAKEHOLDERS:

The key stakeholders include the building industry and those organizations that advocate for increasing
the city’s supply of affordable housing.

>
é&é%4%%xaﬁ%yﬂﬂ_ J /WA

William Anderson, FAICP ﬂnes T. Waring
Director, City Planning and puty Chief of Land Use and
Community Investment Department ~ Economic Development  ~
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Article 3: Supplemental Development Regulations

Division 7: Affordable Housing Density Bonus Regulations
(Added 12-9-1997 by O-18451 N.S.; effective 1-1-2000.)

Purpose of Affordable Housing Density Bonus Regulations—

The purpose of these regulations is to provide increased residential density 1o
developers who guarantee that a portion of their residential development will be
available to moderate income, low income, very low income, or senior households.
The regulations are intended to materially assist the housing industry in providing
adequate and affordable shelter for all economic segments of the community and
to provide a balance of housing opportunities for moderate income, low income,
very low income, and semor households throughout the City. It is intended that
the affordable housing density bonus and any additional development incentive be
available for use in all residential development of five or more units, using criteria
and standards provided in the Progress Guide and General Plan, as defined by the
San Diego Housing Commission; that requests be processed by the City of San
Diego, and that they be implemented by the President and Chief Executive
Officer of the San Diego Housing Commission. It is also intended that these
regulations implement the provisions of California Government Code Sections
65915 through 65918.

When Affordable Housing Density Bonus Regulations Apply

This division applies to any residential development of five or more pre-density
bonus dwelling units where an applicant proposes density beyond that permitted
by the applicable zone in exchange for either of the following as set forth in this
division:

(a) A portion of the total dwelling units in the development being reserved for
moderate, low, or very low income households or for senior citizens
through a written agreement with the San Diego Housing Commission; or

(b) The donation of land.
Density Bonus in Exchange for Affordable Housing Units

(a) A development shall be entitled to a density bonus and incentives as
described in this division, for any residential development for which an
agreement, and a deed of trust securing the agreement, is entered into by
the applicant and the President and Chief Executive Officer of the San
Diego Housing Commission. The agreement and deed of trust in favor of
the San Diego Housing Commission are to be recorded in the Office of the
Recorder of the County of San Diego as an encumbrance against the
development.
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The density bonus units authorized by this division shall be exempt from

the Inclusionary Housing Regulations set forth in Chapter 14, Article 2,

Division 13.

A rental density bonus agreement shall utilize the following qualifying

criteria consistent with the procedures established by the San Diego
Housing Commission: ‘

(1) Housing for senior citizens - The development consists of housing
for semior citizens or qualifying residents as defined under
California Civil Code Section 51.3 and 51.12, where at least 35
dwelling units are provided; or a mobilehome park that limits
residency based on age requirements for housing for older persons
pursuant to California Civil Cede Section 798.76 or 799.5.

(2) Affordable housing units -

(A}  Low income - At least 10 percent of the pre-density bonus
units in the development shall be affordable, including an
allowance for utilities, to low income households at a rent
that does not exceed 30 percent of 60 percent of area
median income, as adjusted for assumed household size; or

(BY  Verylow income - At least 5 percent of the pre-density
bonus units in the development shall be affordable,
including an allowance for utilities, to very low iricome
households at a rent that does not exceed 30 percent of 50
percent of the area median income, as adjusted for assumed
household size.

(C}  The affordable units shall be designated units, be
comparable in bedroom mix and amenities to the market-
rate units in the development, and be dispersed throughout
the development.

(3) The dwelling units shall remain available and affordable for a
period of at least 30 years or longer as may be required by other
laws.

A for-sale density bonus agreement shall utilize the following qualifying
criteria consistent with the procedures established by the San Diego
Housing Commission: |

(1)  For-sale density bonus shall only be available to common interest

development, as defined by California Civil Code Section 1351,
where at least 10 percent of the pre-densify bonus units in the
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development shall be initially sold and affordable to moderate
. incomie households at a price that 1s affordable to families earning
110 percent of the area median income as adjusted or assumed
household size, as determined by the San Diego Housing
- Commission, and where all of the dwelling units are offered to the
public for purchase. :

(2) Prior to, or concurrent with, the sale of each densify bonus
affordable unit, the applicant shall require the buyer to execute and
deliver a promissory note in favor of the San Diego Housing
Commission so that the répayment of any initial subsidy 1s
ensured.

(3)  Each for-sale unit shall be occupied by the initial owner at all times
until the resale of the unit.

(4) Upon the first resale of a unit the seller shall comply with all
conditions regarding the sale of a unit, as applied by the San Diego
Housing Commission, and as set forth in California Government
Code Section 65915(c)(2). '

‘ (5) The affordable units shall be designated units, be comparable in

bedroom mix and amenities to the market-rate units in the
development, and be dispersed throughout the development.

The density bonus units shall have recorded against them a Declaration of
Covenants, Conditions and Restrictioﬁs in favor of the San Diego Housing
Commission that shall enjoy first lien position and shall be secured by a
deed of trust that may be recorded against the project or unit, as
applicable, prior to construction or permanent financing.

Provision shall be made by the San Diego Housing Commission for
certification of eligible tenants and purchasers, annual certification of
property owner compliance, payment of a monitoring fee to the San Diego
Housing Commission, as adjusted from time to time, for monitoring of
affordable unit requirements, and any other terms that the San Diego
Housing Commission determines are needed to implement the provisions

“and 1ntent of this division and State law.

Density Bonus Provisions

A development proposal requesting an affordable housing density bonus is subject

to the following:

(a)

For senior citizen housing meeting the criteria of Section 143.0720(c)(1),
the densiry bonus shall be 20 percent.
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For development that includes affordable housing, pursuant to the
Inclusionary Housing Regulations in Chapter 14, Article 2, Division 13,
and that affordable housing is located onsite, that development shall be.
entitled to a density bonus, equal to the number of affordable units
provided onsite, up to a maximum of 10 percent of the pre-densiry bonus
units. The increased density shall be in addition to any other increase in
density allowed in this division, up to a maximum combined density
increase of 35 percent.

For development meeting the.criteria for low income in Section
143.0720(c)2)(A), the density bonus shall be calculated as set forth in
Table 143-07A. The increased density shall be in addition to any other
increase in density allowed in this division, up to a maximum combined
density increase of 35 percent. For development meeting the same criteria
within the Centre City Planned District, the bonus shall apply to the
maximum allowable floor area ratio applicable to the developmerit
consistent with Section 151.0310(e).

For development meeting the criteria for very low income in Section
143.0720(c)}2)(B), the densiry bonus shall be calculated as set forth in
Table 143-07B. The increased density shall be in addition to any other
increase in density allowed in this division, up to a maximum combined
density increase of 35 percent. For development meeting the same criteria
within the Centre City Planned District, the bonus shall apply to the
maximum allowable floor area ratio applicable to the development
consistent with Section 151.0310(¢).

For development meeting the criteria for moderate income in Section
143.0720(d), the density bonus shall be calculated as set forth in Table
143-07C. - The increased density shall be in addition to any other increase
in density allowed in this division, up to a maximum combined densiry
increase of 35 percent. For development meeting the same criteria within
the Centre City Planned District, the bonus shall apply to the maximum
allowable floor area ratio applicable to the development consistent with
Section 151.0310(e).

Where the zone requires that each /of be occupied by no more than one

dwelling unit, the development requires a Planned Development Permit.

If the premises is located in two or more zones, the number of dwelling
units permitted in the development is the sum of the dwelling units
permitted in each of the zones. Within the development, the permitted
number of dwelling units may be distributed without regard to the zone
boundarjes.

Where the development consists of two or more specifically identified
parcels, whether contiguous or noncontiguous, the maximum number of
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dwelling units permitted on each parcel 1s calculated based on the area of
that parcel.

(i) Where the development consists of two or more noncontiguous parcels
lying within two or more community planning areas, the dwelling units
reserved at levels affordable by moderate income, low income or very low
income households shall be distributed among community planning areas
in the same proportion as the total number of dwelling units constructed
w1thm the development.

Density Bonus in Exchange for Donation of Land

An applicant for a tentative map, parcel map, or residential development permit,
may donate land to the City for development with affordable housing units, in
exchange for a density bonus, in accordance with California Government Code
Section 65915, provided the land to be transferred meets the following criteria:

(a) The site is at least 1 acre or of sufficient size to permit development of at
least 40 affordable dwelling units;

(b) The General Plan designation is appropriate for residential development,
(c) The sité is zoned to allow for the appropriate residential development;

(d)  The site is or will be served by public facilities and infrastructure adequate '
to serve the dwelling units; and

(e) The land to be transferred is within the boundary of the proposed
development or, if the City agrees, within one-quarter mile of the
boundary of the proposed development.

Development Incentives for Affordable Housing Density Bonus Projects

(a) The City shall grant an incentive requested by an applicant, to the extent
allowed by State law and as set forth in this Section.

(1) An incentive means any of the following:
(A)  Adeviationto a development regulation,

(B)  Approval of a mixed use development in conjunction with
the residential development if the commercial, office, or
industrial uses will reduce the cost of the residential
development; and if the mixed use development is
compatible with the residential development; and if the
mixed use development 1s compatible with the applicable
land use plan;

5o0f13



01-04-07

ATTACHMENT 1

000813

(b)

2)

(3)

(4)

DRAFT

'(C)  Any other regulatory deviation proposed by the applicant,

other than a waiver from a required permit, which results in
identifiable, financially sufficient, and actual cost
reductions.

The granting of an incentive shall not be interpreted, in and of
itself, to require a General Plan amendment, zoning change, or
other discretionary approval, notwithstanding Planned
Development Permit Procedures (Chapter 12, Article 6, Division
6).

Nothing in this division shall be construed to require the City or
any of its related legal entities, including the San Diego Housing
Commission, to provide a direct financial incentive, including the
provision of land, or the waiver of fees or dedication requirements.

Upon an applicant’s request, development meeting the
requirements of Sections 143.0720(c) or (d) shall be entitled to
incentives pursuant to Section 143.0740(b) unless the City makes a
written finding based upon substantial evidence, of either of the
following: '

(A)  The incentive is not required in order to provide for
affordable housing costs, as defined in California Health
and Safety Code Sections 50052.5 and 50053.

(B)  The incentive would have a specific adverse impact upon |
heaith and safety or the physical environment or on any real
property that is listed in the California Register of
Historical Resources and for which there is no feasible

- method to satisfactorily mitigate or avoid the specific
adverse impact without rendering the development
unaffordable to low and moderate income households.

Incentives shall be granted through Process One. The number of
incentives provided are identified in Table 143-07A for low income, Table
143-07B for very low income, and Table 143-07C for moderate income

- consistent with the percentage of pre-density bonus units identified in

column one of the tables.
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Low Income Density Bonus
Table 143-07A
Percent Percent .
Low Income units Density Bonus Number of Incentives

10 20 1
11 21.5 1
12 23 1
13 24.5 1
14 26 1
15 27.5 1
16 29 1
17 30.5 1
18 32 1
19 33.5 1
20~ 29 35 2
=30 35 3

Very Low Income Density Bonus
Table 143-07B

Percent

Percent Ver .
Low Income UJ:ﬁts- Density Bonus Number ofllncentwes

5 20 i

6 22.5 1

7 25 1

8 27.5 1

9 30 |

10 32.5 2

11-14 35 2

=15 35 3
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Moderate Income Density Bonus
Table 143-07C

Percent Moderate Percent Number of Incentives
Income Units Density Bonus

10 20 1

11 21 1

12 22 1

13 : 23 1

14 24 1

15 25 1

16 26 1

17 27 |

18 28 1

19 ' 29 1

20 30 2

21 ' 31 2

22 32 2

23 33 2

24 34 2
25-29 35 2

> 30 35 3

(c) Child Care Center: Development that meets the criteria in 143.0720 and
includes a child care center as defined in Section 141.0606(a)(2) as part of,
or adjacent to, such development shall be entitled to an additional density
bonus or incentive provided that:

(D The child care center remains in operation for the greater of 30
years, or the period of time established by Section 143.0720(c)(3);

(2) The percentage of children from low, very low, or moderate.
income households attending the child care center is equal to or
greater than the percentage of those same households required in
the residential development;

(3) The additional density bonus or incentive requested is either:

(A)  An additional densify bonus in an amount equal to the
amount of square feet in the child care center up to a
maximum combined density increase of 35 percent; or

(B)  An additional incentive that contributes stgnificantly to the

economic feasibility of the construction of the child care
center; and
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(4 The City finds, based upon substantial evidence, that the
community is inadequately served by child care centers.

(d) Parking: In addition to any other incentive, and upon the request of an
’ applicant that proposes a development meeting the criteria of Section
143.0720(c) or (d) the City shall apply the following vehicular parking
ratio, inclusive of handicapped and guest parking:

(1) Zero to one bedroom: one onsite parking space

(2) Two to three bedro;)ms: two onsite parking spaces

(3) Four and more bedrooms: two and one-quarter parking spaces
(4 Iieductions to tﬁe parking ratios shall be granted as follows:

6} Development that 1s at least partially within a transit area
as described in Chapter 13, Article 2, Division 10 (Transit
Area Overlay Zone) or that is subject to Chapter 13, Article
2, Division 11 (Urban Village Overlay Zone), shall receive
a 0.25 space per dwelling unit reduction in the parking ratio
for the entire development. '

(ii) Development that includes dwelling units limited to
occupancy by very low income households shall receive a
0.25 space reduction in the parking ratio for each dwelling

unit that is limited to occupancy by a very low income
household. -

(iiiy  Development that includes dwelling units limited to
occupancy by very low income households, and is at least
partially within a trawnsit area, shall receive a 0.50 space
reduction in the parking ratio for each dwelling unit that is
limited to occupancy by a very low income household.

(5) For purposes of this division, a development may provide onsite
parking through tandem parking or uncovered parking, but not
through on-street parking or parking within a required front yard
setback.

§143.0750  Development in the Coastal Overlay Zone
(a) Development within the Coastal Overlay Zone that proposes to use the

regulations of this division shall be subject to the applicable certified land
use plan and implementing ordinances, including a Coastal Development
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Permit (Chapter 12, Article 6, Division 7), as described in Chapter 13,
Article 2, Division 4. :

The City may consider deviations from the Environmentally Sensitive
Lands Regulations in Chapter 14, Article 3, Division 1 when requested by
an applican! as an incentive for providing affordable housing consistent
with this division, provided that the findings in Section 126.0708(b)(2) can

_be made,
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QQQI&I Findings for Coastal Development Permit Approval

An application for a Coastal Development Permit may be approved or
conditionally approved only if the decision maker makes all of the findings in
Section 126.0708(a) and the supplemental findings in Section 126.G708(b) that are
applicable to the proposed development. '

(a) [no change]

(b) - Supplemental Findings - Environmentally Sensitive Lands Within the
Coastal Overlay Zone

(1) When a deviation is requested from the Environmentally Sensitive
Lands Regulations because the applicant contends that application
of the regulations would result in denial of all economically viable
use, the following shall apply: '

(A)  Any development permit in the Coastal Overlay Zone,
required in accordance with Section 143.01 10 because of
potential impacts to environmentally sensitive lands where
a deviation is requested in accordance with Section
143.0150 may be approved or conditionally approved only
if the decision maker makes the following supplemental
findings and the supplemental findings for deviations from
the Environmentally Sensitive Lands Regulations in
addition to the findings for the apphicable development
permit(s): ' )

(1) Based on the economic information provided by the
applicant, as well as any other relevant evidence,
each use provided for in the Environmentally
Sensitive Lands Regulations would not provide any
economically viable use of the applicant 's property;

(il)  Application of the Environmentally Sensitive Lands
Regulations would interfere with the applicant’s
reasonable investment-backed expectations;

(i)  The use proposed by the applicant is consistent with
the applicable zoning;

{(iv) The use and project design, siting, and size are the
minimum necessary 1o provide the applicant with
an economically viable use of the premises; and

V) The project is the least environmentally damaging

alternative and is consistent with all provisions of
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the certified Local Coastal Program with the
exception of the provision for which the deviation 1s
requested.

(B)  The Coastal Development Permit shall include a
determination of economically viable use.

(C)  The public hearing on the CoastaI'Devélopment Permit
shall address the economically viable use determination.

(D)  The findings adopted by the decision making authority shall
identify the evidence supporting the findings.

A deviation from the Environmentally Sensitive Lands Regulations
when requested as an incentive for providing affordable housing
pursuant to the Affordable Housing Density Bonus Regulations in
Chapter 14, Article 3, Division 7, may be approved or
conditionally approved only if the decision maker makes the
following supplemental findings in addition to the findings in
Section 126.0708(a)(1) through (4):

(A)  Feasible alternatives to the requested incentive and the
effect of such alternatives.on coastal resources have been

considered;

(B)  Granting the incentive or alternative will not adversely
affect coastal resources.
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Housing for Senior Citizens

Housing for senior citizens may be permitted with a Conditional Use Permit
decided in accordance with Process Three in the zones indicated with a “C” in the

Use Regulations Tables in Chapter 13, Article 1 (Base Zones) subject to the

following regulations.

(a) [no change]

(b) Housing for senior citizens may be permitted a density bonus as provided
in Chapter 14, Article 3, Division 7 (Affordable Housing Density Bonus

Regulations).

(c) through (e) [no change]
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Article 3: Supplemental Development Regulations

Division 7: Affordable Housing Density Bonus Regulations
(Added 12-9-1997 by O-]18451 N.S.; effective 1-1-2000,)

Purpose of Affordable Housing Density Bonus Regulations

The purpose of these regulations is to provide increased residential
densitiesdensity to developers who guarantee that a portion of their residential
development will be available to moderaie income, low income, very low-_income,
or senior households. The regulations are intended to materially ‘assist the
housing industry in providing adequate and affordable shelter for all economic
segments of the community and to provide a balance of housing opportunities for
moderate income, low income, very low-_income, and senior households
throughout the City. It is intended that the affordable housing density bonus and
any additional development-development incentive be available for use in all
residential developments—development of {ive or more units, using criteria and
standards provided in the Progress Guide and General Plan, as defined by the San
Diego Housing Commission; that requests be processed by the City of San Diepo.
and that they be implemented by the President and Chief Executive Officer of the
San Diego Housing Commission. It is also intended that these regulations
implement the provisions of Cahforma Government Code Sections 65915 through
65918.

When Affordable Housing Density Bonus Regulations Applyies

This division applies to any residential development of five or more pre-density
bonus dwellineunits-cdwelling units where an applicant proposes density beyond
that permitted by the applicable zone in exchange for either of the following as set
forth in this division:

{a} Aa portion of the total dwelhnaunits-dhvelling units in the development

being reserved for moderate. low, or very low-_income households or for

senior citizens-or-gualified-residents through a written agreement_with the

San Diego Housine Commission:: or

M%%Q%d—ma&be—m%&eé&ﬂ—&édﬁﬁmﬂ—é&eleﬁmwﬁeeﬂﬁw—as
provided-in-Seetion143-0740;

(b} The donation of land.
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(a) An applieanidevelopment shall be entitled to a density bonus_and

(b)

()

incentives as described in this division, for any residential development for
which an agreement. and a deed of trust securing the agreement, is entered
into by the applicant and the President and Chief Executive Officer of the
San Diego Housing Commission-as-previdedin-SeetionH45-0720(). The
agreement and deed of trust in favor of the San Diego Housing
Commussion are to be recorded jn the Office of the Recorder of the
County of San Diego as an encumbrance against the development.

The density bonus units authorized by this division shall be exempt from
the Inclusionary Housing Regulations set forth in Chapter 14. Article 2.

_Division 13,

HreA rental density bonus agreement shall includeutilize the following -

prewistensqualifving criteria consistent with the procedures established by
the San Dieco Housing Commission:

(1) Housing for senior citizens - The development consists of housing
for senior citizens or qualifying residents as defined under
Califormia Civil Code Section 51.3 and 51.12, where at least 35
dwelling units are provided: or a mobilehome park that limits
residency based on age requirements for housing for older persons
pursuant to California Civil Code Section 798.76 or 799.5.

(32)  Withrespecttoreptathousingaffordable units:Affordable housing

units -

(A)  Low income - At least 2010 percent of the pre-density
bonus units in the development shallwill be affordable,
including an allowance for utilities, to Jow-_ income
households at a rent that does not exceed 30 percent of 60
percent of area median income, as adjusted for assumed
household size; or

(B)  Fervlow income - At least 4@5 percent of the pre-density

bonus units in the development shallwill be affordable,
including an allowance for utilities, to very low-_income
households at a rent that does not exceed 30 percent of 50
percent of the area median income, as adjusted for assumed
household size -or
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(4C) The affordable units shall be designated units, whieh-arebe
comparable in bedroom mix and amenities to the market-
rate units in the development, and avebe dispersed
throughout the development. ‘

(3) The éhvelling units shall remain available and affordable for a
period of at least 30 vears or lonoer as mav be required bv other
laws.

A for-sale density bonus agreement shall utilize the following qualifving
criteria consistent with the procedures established by the San Diego
Housing Commission: W } sdabily

(53

(1) For-sale density bonus shall only be available to common interest
development. as defined by California Civil Code Section 1357,
where Aat least 2810 percent of the pre-dexsiiy bonus units in the
development shall be initially sold and affordable to moderate
income households at a price that is affordable to families earning
110 percent of the area median income as adjusted or assumed
household size, as determined by the San Diego Housing
Commission. and where all of the dwelling units are offered to the

public for purchase. avatablete-tow—income-purchasers-or Ho

pe o

(2) Prior 10, or concurreni with, the sale of each density bonus
affordable unit, the applicant shall require the buver fo execute and
deliver a promissory note in favor of the San Diego Housing
Commission so that the repaviment of any initial subsidy is
ensured.

(3) Each for-sale unit shall be occupied by the initiai owner at all times
unti] the resale of the unit.
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{4) Unpon the first resale of a unit the seller shall complv with all
~ conditions regarding the sale of a unit. as applied bv the San Diego
Housing Commussion. and as set forth in California Government
Code Section 63915(c)(2).

(43)  The affordable units shall be designated units, whieh-are-be
comparable in bedroom mix and amenities to the market-rate units
in the developnient_ and arebe dispersed throughout the
development.

{¢) The density bonus_ units shall have recorded against them a Declaration of
Caovenants. Conditions and Restrictions in favor of the San Diego Housing
Commission that shall enjov first lien position and shall be secured by a
deed of trust that mav be recorded against the project or unit. as
applicable, prior to consiruction or permanent financing.

(3f)  Provision shall be made by the San Diego Housing Commission for
certification of eligible tenants; and purchasers, annual certification of
property owner compliance, aad-payment of a monitoring fee to the San
Diego Housing Comimission, as adjusted from time to time, for monitoring
of affordable unit requirements, and any other terms that the San Diegd
Housing Commission determines are needed to implement the provisions
and intent of this division and State law.

Density Bonus Provisions

A residential development proposal requesting an affordable housing density

bonus is subject to the following: .

(a) Fhe-developmeni-shal-be-permittedudensisbonus-ofthe amount-of units
@k%ed—%—ﬂq&ﬂppﬁ%p%ﬂ%%ee&é%m%ﬂ%ﬂ—e
percent-oftheuni 5 pricable
ba@e—zeH&FOI senior citizen housing meetmﬁ 1he cnterla of Section
143.0720(c)(1). the densirv bonus shall be 20 percent,

{b) For development that includes affordable housing. pursuant to the
Inclusionary Housing Reculations in Chapter 14, Article 2. Division 13,
and that affordable housing is located onsite. that development shall be .
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entitled to a densiry bonus. equal to the number of affordable units _
provided onsite. up to a maximum of 10 percent of the pre-denysin bonus
units. The increased densitv shall be in addition to anv other increase n
densitv allowed in this division. up 1o a maximum combined densiry
increase of 35 percent.

For development meeting the criteria for /ow income in Section

(&)

143.0720(c)2) AN the density bonus shall be calculated as set forth in
Table 143-07A. The increased density shall be in addition to anv other
increase in density allowed 1n this division, up to a maximum combined
density increase of 35 percentl. For develppmeni meeting the same criteria
within the Centre City Planned District, the bonus shall apply to the
maximum allowable floor areq ratio applicable to the development
consistent with Section 151.0310(e). '

For development meeting the criteria for very low income in Section

(e)

143.0720(c )} 2¥B). the densiry bonus shall be calculatéed as set forth in
Table 143-07B. The increased densify shall be in addition {0 any other
mcrease in density allowed in this division. up to a maximum combined
densitv increase of 35 percent. For development meeting the same criteria
within the Centre Citv Planned District. the bonus shall apply to the
maximum allowable floor area ratio applicable to the development.
consistent with Section 151.0310(e}. '

For development meeting the criteria for moderate income in Section

(bD)

(eg)

(éh)

143.0720(d), the density bonus shall be calculated ag set forth in Table
143-07C. The increased densitv shall be in addition to any other increase
in densitv allowed in this division. up to a maximum combined density
increase of 35 percent. For development meeting the same criteria within
the Centre City Planned District. the bonus shall apply to the maximum
allowable floor area ratio applicable to the development consisiemt with
Section 151.0310(e),

Where the applicable-zone requires that each /o be occupied by no more
than one dwelinguaitdwelling unit, the development requires a Site

eﬁh%aﬁﬁka&b}e&eﬁe%s—p;WPlamed Development PerrBitL is
1.35111]'].3d. - .

If the premises is located in two or more zones, the number of dwelling
wnitsghwelling units permitted in the development is the sum of the
dwellingunits-chrelling unity permitted in each of the zones. Within the
development, the permitted number of dwelingunits-dwelling units may
be distributed without regard to the zone boundaries.

Where the development consists of two or more specifically identified
parcels, whether contiguous or noncontiguous, the maximum number of
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dwelline-units-dwelling units permitted on each parcel propertv-is

calculated based on the area of that propertyparcel. Within-the

Where the development consists ¢f two or more noncontiguous parcels
lying within two or more community planning areas, the ewvelhneunits
dwelling unirs reserved at levels affordable by moderate income. low-
income or very low-_income households shall be distributed among
community planning areas in the same proportion as the total number of
dwelline wnits-dwelling units constructed within the development.

§143.0730 Density Bonus in Exchange for Donation of Land
An applicani for a tentative map, parcel map. or residential developmens permit,
may donate land to the City for development with affordable housing units. in
exchange for a dengitv bonus, in accordance with California Government Code
Seclion 63913, provided the land to be transferred meets the following criteria:
{a) The sile is at least 1 acre or of sufficient size to permit development of at
least 40 affordable dwelling uniis:
{b) The General Plan designation is appropriate for residential development,
(c) The site is zoned to allow for the appropriate residential development:
(d}  The sile is or will be served by public facilities and infrastructure adequate
to serve the dwelling units: and
{e) The land to be transferred is within the boundary of the proposed
developmeny or. if the Citv agrees. within one-guarter mile of the
boundary of the proposed development,
§143.0740  Additienal-Development Incentives for Affordable Housing Density Bonus

Projects

requeqwd by an applicant. to the exient allowed by Siate !aw and as set

forth in this Section.

{1 An incentive means anv of the following:

(A) A deviation 10 a development reculation:
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(B) Approval of a mixed use development in conjunction with
the residential development if the commercial. office. or
industrial uses will reduce the cost of the residential
development: and if the mixed use development 15
compatible with the residential developmeny; and if the
mixed use development is compatible with the applicable

land use plan:

) Anv other reculatory deviation proposed bv the applicant,
other than a waiver from a reguired permit. which results in
identifiable, financiallv sufficient. and actual cost
reductions.

The granting of an incentve shall not be interpreted. in and of

(3)

i1self. to require a General Plan amendment. zoning change. or
other discretionary approval. notwithstanding Planned
Development Permit Procedures (Chapter 12. Article 6. Division

6).

Nothing in this division shall be construed to require the Cityv or

(4

anv of ifs related lecal entities. including the San Dieco - Housinge
Commission, to provide a direct financial incentive. including the
provision of land. or the waiver of fees or dedication requirements.

Upon an applicant’s request, development meetine the

requirements of Sections 143.0720(¢) or {d) shall be entitled to
incentives pursuant 1o Section 143.0740(h) unless the City makes a
written finding based upon substantial evidence, of either of the
following:

{A) The incentive is not required in order to provide for
affordable housing costs, as defined in California Health
and Safety Code Sections 50052.5 and 500353.

(B) The incentive would have a specific adverse impact upon

health and safetv ov the physical environment or on any real
property that is listed in the Califomia Regjster of
Historical Resources and for which there is no feasible
method to satisfactorily miticate or avoid the specific
adverse impact without rendering the developmern
unaffordable to fow and moderaie income households,

(b) A-frraneial-noentve-consistingef-Incentives shall be granted through
Process One. The number of incentives provided are identified in Table

143-07A for low income. Table 143-07B for verv low income. and Table
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143-07C for moderate income consistent with the percentace of pre-

- density bonus units identified in column one of the 1ables,

e i rdeferrals-as-autherized foraffordable

2

Low Income Density Bonus
Table 143-07A ‘

=

. authorized b,’, tha a[a}aliE‘abie agem‘f' on-a-case b_f' case
basis—or

Percent Percent )
Low Income units Density Bonus Number of Incentives

10 20 1
11 215 1
12 23 1
13 245 1
14 26 1
L] 27.5 1
16 29 1
17 30.5 1
18 32 1
19 33.5 1
20-29 35 2
=30 33 3

Very Low Income Density Bonus

Table 143-07B

Percent Very Fercent Number of incentives
Low Income Unils Density Bonus .
3 20 1
6 22.5 1
z 23 1
8 27.5 1
9 30 1
10 32.5 2
11-14 35 2
215 35 3

8of 14
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0 0 0 8 2 9 Moderate Income Density Bonus
Table 143-07C
Percent AModerate ’ Percent . )
Income Units Density Bonus Number of Incentives

10 20 1
11 20 1
12 22 1
13 23 ]
14 24 1
13 25 1
16 26 1
17 27 1
18 28 1
19 29 1
20 30 2
21 31 2
22 32 2
23 33 2
24 34 2
25 -39 35 2
=30 35 3

(c) A-deviatton-from-appheable developmentresulations-of the-underlying

zone-purstani-to-Seetton—+43-0750.Child Care Center: Development that

meets the criteria in 143.0720 and includes a child care center as defined
in Section 141.0606{a)2) as part of. or adjacent to. such developniernt shall
be entitled o an additional densiiy bonus or incentive provided that:

(1) The child care center remains in operation for the greater of 30
vears. or the peried of time established by Section 143.0720(c)(3):

{2) The percentage of children from lovw. very low. of moderate
income households attending the child care center js equal 10 or
creater than the percentase of those same households required in
the residential development:

(3) The additional densitv bonus or incentive requesied 1s either:;

(A An additional densiiy bonus in an amount equal o the
amount of square feet in the child care center unto a
maximum combined densiiv increase of 35 percent: or

9of14



&

0 1'-64-07

ATTACHMENT 2

000830

(d)

{4)

(B)

DRAFT

An additional incentive that contributes sienificantly to the

economic feasibility of the construction of the ch]id care
center: and

The Citv finds. based upon substantial evidence. that the

community is inadequatelv served bv child care centers.

Parking: In addition to any other incentive, and upon the request of an

apydicant that proposes a developmient meeting the criteria of Section

143.0720(¢) or {d) the City shall apply the {ollowine vehicular parking

ratio. inclusive of handicapped and guest parkine:

(H

Zero to one bedroom: one onsite parking space

Two to three bedrooms: two onsite parking spaces

Four and more bedrooms: two and one-quarter parking spaces

Reductions to the parking ratios shall be granted as follows:

()

Development that is at least partiallv within a fransit area

(1)

as described in Chapter 13, Article 2. Division 10 {(Transit
Area Overlay Zone) or that is subject ta Chapter 13, Article
2. Division 11 (Urban Villace Overlay Zone), shall receive

a 0.25 space per dwelling unit zedu(.tlon in the parkinge ratio
for the entire development.

Developniens that includes dwelline units limited to

(ii1)

occupancy bv verv low income households shall receive a
0.25 space reduction In the parking ratio for each dwelling
unit that is limited to occupancy by a very low income
household.

Development that includes dwellinge unriis limited to

occupancy by very low income households. and is at least
partiallv within a tremsit grea. shall receive a 0.50 space per
unit reduction in the parkine ratio for each dwelling uni
that is limited 1o occupancy by a very low income
household.

For purposes of this division. a developmens mav provide onsite

parking througl tandem parkine or uncovered parking. but not

through on-street parking or parking within a required front vard
sethack.
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§143.0750 Deviation to-Adlew—for-Additional Development IneentiveDevelopment in the

Coastal Overlay Zone

{a) Development within the Coastal Overlay Zone that proposes to use the
regulations of this division shall be subject to the applicable certified land
use plan and implementing ordinances. including a Coastal Development
Permit (Chapter 12, Article 6. Division 7). as described in Chapter 13,
Article 2. Division 4.

(b) The City may consider deviations from the Environmentally Sensitive
Lands Regulations in Chapter 14. Article 3, Division | when requested by
an applicani as an incentive for providing affordable housing consistent
with this division, provided that the findings in Section 126.0708(b)(2) can
be made. '
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.126.0708  Findings for Coastal Development Permit Approval

An application for a Coastal Development Permit may be approved or
conditionally approved only if the decision maker makes all of the findings in
Section 126.0708(a) and the supplemental findings in Section 126.0708(b) that are
applicable to the proposed development.

(a) [no change]

(b) Supplemental Findings - Environmentally Sensitive Lands Within the
Coastal Overlay Zone

(1) When a deviation is requested from the Environmentally Sensitive
Lands Regulations because the applicant-applicani contends that
application of the regulations would result in denial of all
economically viable use, the following shall apply:

(A} AGCeastel-DevelopmentPermitAny development permil-—ex
awtteDevelopmentPermit in the Coastal Overlay Zone,
required in accordance with Section 143.0110 because of
potential impacts to environmentally-sensitivetands
environmentally sensitive lands where a deviation 1s
requested in accordance with Section 143.0150 may be
approved or conditionally approved only if the decision
maker makes the following supplemental findings-findings
and the supplemental findings for deviations from the
Envuonmentai]v Sf,ncitlve Lands Reoula’ﬂom in addition to
the as

%ﬁ}}e—meﬂ{al-%ﬁdm%—fmdmgfs m%ee%ma—l—«é@—}@fl—{bﬂ for

the applicable development permit(s):

(i)  Based on the economic information provided by the

apphicant applicant, as well as any other relevant
evidence, each use provided for in the

Environmentally Sensitive Lands Regulations

[2Zof 14
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would not provide any economically viable use of
the appheants-applicant 's property; and

(2i1)  Application of the Environmentally Sensitive Lands
' Regulations would interfere with the applicants
applicant s reasonable investment-backed
expectations; and

(3111} The use proposed by the apgheant-applicant is
consistent with the applicable zoning; and

(4iv) The use and project design, siting, and size are the
minimum necessary to provide the apphicant
applicant with an economically viable use of the

premises premises; and

(3v)  The project is the least environmentally damaging
alternative and is consistent with all provisions of
the certified L.ocal Coastal Program with the
exception of the provision for which the deviation is
requested.

(B} Tthe Coastal Development Permit shall include a
determination of economically viable use.

(C) The public hearing on the Coastal Development Permit
Suehhearing shall address the economically viable use

determination. Prior te-appreving-a Ceastal-Development
P%ﬂfk?ﬂ%é%&lﬁﬂ%ﬁ%%hﬂ%h@—@@ﬂﬂl—@%%%@ﬂ%
! ! |eeintion_feom the B o

(D} The {iﬂd}nﬂ&ﬁndmw adopted by the decision making
authority shall identify the evidence supporting the-ndings

findings.

A deviation from the Environnientally Sensitive Lands Regulations

when requested as an incentive for providing affordable housing
pursuant to the Affordable Housing Densitv Bonus Rerulations in
Chapter 14, Article 3. Division 7. may be approved or
conditionallv approved only if the decision maker makes the
following supplemental findings in addition to the findings in
Section 126.0708(a)( 1) throueh (4y:
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’ (A} Feasible alternatives to the requested incentive and the
effect of such alternatives on coastal resources have been
considered:

(B) Granting the incentive or alternative will not adversely
affect coastal resources.

§141.0310  Housing for Senior Citizens

Housing for senior citizens may be permitted with a Conditional Use Permit
decided in accordance with Process Three in the zones indicated with a “C” in the
Use Regulations Tables in Chapter 13, Article 1 (Base Zones) subject to the
following regulations. ‘

(a) fno change]

(b) Housing for senior citizens may be permitted a an-afferdable housing
density bonus and-anaddittenal developmentineentive as provided in

Chapter 14, Article 3, Division 7 (Affordable I—Iousm2 Denszty Bonus
Regulatlons) ArH—deq ot : S : _

{c) through (e) [no change}
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Comparison between State Requirement and City Proposal
for .
Moderate Income Density Bonus

ensity. Bonus umber of Inéentives: "
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Parking Ratios for Projects Utilizing

Affordable Housing Density Bonus

Studio

1 bdrm. 1.00 ‘ 1.50° -0.50
2 bdrms. 2.00 , 2.00 0

3 bdrms. 1 TTz0 2.25 -0.25
4+ bdrms. 2.25° 2.25 0

' Additional decreases allowed in the Land Development Code for very-low income and
Transit and Urban Village Overlay Zone would be in addition to these reductions. Also
the state regulations require that tandem parking be permitted and counted toward
meeting the ratios.

% Senior Housing (maximum 1 bedroom) — 1 space/unit, or 0.7 space/unit plus 1
space/employee at peak hours. '

7 The state requirement is for 2.5 spaces; however it has been reduced to the citywide
requirement of 2.25.
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Existing Densny Bonus Projects By Planning Areas

ATotal=Umts in-

Barrio Logan
Black Mountain Ranch
Carmel Mountain Ranch
Carmel Valley
“Clairémont:Met

éfedllé’?g'é:-’j&'ré}i‘;.“'.::';
Del Mar Mesa
East Elliot
Fairbanks Country Club

=Golden:Hil
Kearny Mesa
La Jolla

'-_‘Lmda Vlsta

wlele|e

Mldway-Pauﬁc Hwy
Mxramar Ranch North

'Old Town Sah Diego
Otay Mesa

Rancho Bernardo 0
Rancho Encantada 0
Rancho Pefiasquitos 0
Sabre Springs 0
0
8
0
0

San Pasqual
‘SansYsidroyis
Scripps eramar Ranch
Serra Mesa
:Skyline'Paradise Hills-.:
-Southéastern’San Diego:
Tierrasanta

Tijuana River Valley
Torrey Highlands
Torrey Hills
Torrey Pines
University-;. =" 5 >
Uptownd 7L 00 %

Villa de la Valle

'y

For
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Existing Density Bonus Projects -
By City Council District
October 2006

ST I e e o5
cil Districts

Projects Using
Density Bonus

3015 | 142 | 43 | 12 | 32 | 30 | 278

‘Bonus Units 135 23 249 205 71 76 44 241 | 1,044

20f2



' ATTACHMENT 6
000839 - - . T |

Income and Density Bonus Project Distribution (2006) -~ City of San Dieg
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Income and Density Bonus Proj ‘ect_DistfilSutiOn (2006) I "City of San .ljieg
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